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P-RROCEEDI-NGS
(9:47 a.m)
CHAI RPERSON GRI FFI S: Good nor ni ng. The hearing
will conme to order. This is the October 16th public hearing of
the Board of Zoning Adjustments for the District of Colunbia.
My name is Ceoff Giffis. Joining nme today is Vice-Chair M.
Renshaw. We are also pleased to have this norning M. Hannaham
representing the Zoning Conm ssion. And also M. Levy
represent ed NCPC.
Copi es of today's hearing agenda are available to

you. They are located to ny left near the door where you cane

in. Al'l  persons planning to testify either in favor or
opposition are to fill out two witness cards. These cards are
| ocated at the end of the table in front of us. Upon coni ng

forward to speak to the Board, please give both cards to the
reporter who is sitting to my right.

The order of procedures for special exceptions
and variances is first, statement of the wtness of the
applicant; second, Government reports including Ofice of
Pl anni ng, Departnent of Public Work, etc.; third, report of the
Advi sory Nei ghborhood Conmi ssion; fourth, parties or persons in
support; fifth, parties or persons in opposition; sixth, and
final, closing remarks by the applicant.

Cross-exam nation of the witnesses is permtted
by the applicant or the parties. The ANC in which the property
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is located is automatically a party in the case.

The record will be closed at the conclusion of
each case except for any material specifically requested by the
Board and the staff. The staff will specify, of course, at the
end of the hearing exactly is expected.

The Sunshine Act requires that the public hearing
on each case be held in the open before the public. The Board
may consistent with the rules and procedures of the Sunshine Act
enter executive session during and after the public hearing on a
case for purposes of reviewing the record or deliberating on the
case.

The decision of the Board in these contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board request that persons
present not engage the members of the Board in conversation.
Pl ease turn off all beepers and cell phones at this tinme so as
not to disrupt the proceedings.

The Board wll now consider any prelimnary
matters. Prelimnary matters are those which relate to whether
a case will or should be heard today such as a request for a
post ponenment, continuance, or w thdrawal, or whether a proper
and adequate notice of the hearing has been given.

If you are not prepared to go forward in the case
today, or if you believe that the Board should not proceed, now
is the time to raise such a matter. | would turn to staff to
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see if there are any prelimnary matters.

MS. BAI LEY: Yes, M. Chairman. There is a
prelimnary nmatter. It has to do with the third case of the
norni ng, Application No. 16713, Nathaniel Baker, Sr. M. Baker
is requesting that this hearing be postponed or that he needs to
wi t hdraw the application. He's not ready to go forward today,
M . Chairman.

CHAI RPERSON GRI FFI'S: M. Baker.

MR. BAKER: Good nmorning, |adies and gentlemen of
the Zoning Board. |'m not prepared today.

CHAI RPERSON GRI FFI S: Could you just give your
nanme and address for the record?

MR BAKER: Nat hani el Baker, Sr. The address is
1706 Trinidad Avenue, N. E., Washington, D.C 20002.

CHAI RPERSON GRI FFI S: Can you give just a brief
clarification of why you're not prepared? | understand in ny

notes that actually June 12th was the hearing that was noved to

t oday.

MR. BAKER: That's correct. |'m changing, Deputy
Conmmi ssi oner. I'"'m going to drop the salon request totally and
I'"'m going to switch to a church. I want to either suspend,

change, or withdraw, whichever the law allows at this point. |
don't know which way to go.

CHAI RPERSON  GRI FFI S: Very good. If it's ny
understanding that the case 16713 actually is about the use
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variance for a salon and you're indicating that is, in fact, not
going to be the case, then | would think it appropriate to
wi thdraw this case.

MR. BAKER  Okay.

CHAI RPERSON GRI FFI'S:  That's your intention?

MR. BAKER: That's correct.

CHAI RPERSON GRI FFI S: Any questions, comments?
Very good. | would say that the case is then w thdrawn.

MR. BAKER  Ckay.

CHAI RPERSON GRI FFI'S:  Thank you.

MR BAKER: Do | cone back and resubnmit it all
over again? |s that required?

CHAI RPERSON GRI FFI S: I would definitely talk to
staff but | would assune that if it is not the sane use that was
the case before us, then it would be a reapplication -- a new
application.

MR. BAKER: Okay. Thank you.

Thank you, | adies and gentl emnen.

MS. BAI LEY: M. Chairman, just to reiterate,
Application No. 16713 of Nathaniel Baker, Sr., has been
wi t hdr awn.

CHAI RPERSON GRI FFI'S:  Thank you.

MS. BAI LEY: The first case of the norning is
Application No. 16767 of Mchelle J. Sinon and Brian L. Schwal b,
pursuant to 11 DCMR 3104.1 for special exception to allow a two
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story addition and deck to a single-famly dwelling under
section 223 not neeting the rear yard requirements of section
404 and side yard requirenents of section 405. The property is
located in R-1-B District at prem ses 3728 Kanawha Street, N W,
Square 1873, Lot 2.

All those wishing to testify, please stand and
rai se your right hand. Do you swear that the information that
you will be giving today will be the truth? Please say | do.

W TNESSES: | do.

MS. BAILEY: Thank you.

VI CE- CHAI RPERSON RENSHAW M. Chai r man.

CHAI RPERSON GRI FFI'S:  Yes.

VI CE- CHAI RPERSON RENSHAW | just want to state
for the record that when this case cane before ANC-3-G | recused
nmyself and left the room so | am able to participate at this
sessi on.

CHAlI RPERSON GRI FFI'S:  Very good. We are pleased
to have you participate.

VI CE- CHAI RPERSON RENSHAW Thank you very nuch.
I would say this is Kanawha Street. That's how we pronounce it.

CHAI RPERSON GRI FFI'S:  Kanawha. Good.

MR. BROWN: M. Chairman, nenmbers of the Board,
Patrick Brown from Greenstein Delormalux, counsel for the
applicants who are with ne, Brian Schwal b and his wife, Mchelle
Si mon.
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W've submitted both an application and a
prehearing statement which lay out the details of this case.
It's a special exception to pernit the rear addition to the
house involving excess side yard of one foot and rear yard of
al nost ei ght feet.

| got a request from staff on Friday for zoning
conputation which typically would have been provided by the
zoning adm nistrator with their referral nenmorandum

Those conmputations didn't exist so based on what
Jimy Fayhe taught me long ago, | was able to do those
conputations and provide them to you in the self-certification
form which indicates and confirms the one-foot side yard issue
on one side, the rear yard issue, and also, npbst inportantly,
for the standard that sets forth that the | ot occupancy with the
proposed inprovenents is 38.85 percent, nost notably bel ow the
R-1-B 40 percent standard or the higher standard under Section
223.

This case also has the full support of ANC 3G
when it cane before the Conmm ssion, unani nbus except for Ms.
Renshaw. Also a petition is in the file from the nost
i medi ately adj acent nei ghbor 17 signature in favor.

Wth that, | wuld Iike to introduce Brian
Schwal b and his wife. I think this is a case that is well
suited for a bench decision and summary order and allow themto
respond to any questions the Board may have.
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CHAI RPERSON GRI FFI S: Thank you, M. Brown.
Before | do that, is there anyone else here regarding this case,
16767? Very good. | would agree with M. Brown that although
don't think we will fully expedite this because | think we do
have sonme questions, we do want to work through the program and
such, but | think we can nove it al ong.

MR. BROMN: If | could perhaps respond or focus
our presentation to your interests, we could speed it along if
that would be helpful if the Board could set forth their

speci fic areas of concern

CHAI RPERSON GRI FFI'S: | think that's fine.

Ms. Renshaw.

VI CE- CHAI RPERSON RENSHAW M. Brown, | did not
have any specific concerns wth this after | got your
calculations. | was a bit unsure of the side yard that you were

| eavi ng. You' ve got an eight-foot side yard on one side and a
10-foot on the other and it wasn't quite clear how nuch of a
side yard you were leaving on the 10-foot side which is where
the construction is going to take place. Am| correct?

MR. BROWN: Actually, | think you have it
reversed. If | could --

VI CE- CHAI RPERSON RENSHAW  Then pl ease show nme on
t he pl ans.

MR. BROWN: This is just to make you aware. I
have blown this up so it's no longer to scale but the di nensions
NEAL R. GROSS
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are there. This is the front of the house, the rear of the
house abutting a 15-foot public alley. This side of the house
where there will be no construction coning out beyond the
exi sting house has a 10-foot side yard.

This side of the house where in the cross-hatch
the addition is going, it currently has an eight-foot side yard
measured from the porch, the covered porch, which again counts
into your side and there is no front yard requirenment.

By virtue of the addition out the side here, the
side yard is going to go to seven feet, one foot below the
eight-foot standard in R-1-B zone. Before Section 223 was
created, this would have been a variance case. This property is
unusual . One, it's short. It's 50-feet wide which is the
requi site number, but 85 feet deep which is less than typical in
an R-1-B.

Al so, the house as it was built originally, and
particularly as it relates to the side yard, was noved, as you
can note, 10 feet so there's a 10-foot side yard which is nore
than is required. |If this house had been built in the mddle of
the lot as typical, there would be no need for a one-foot side
yard exception here.

The sanme is true for the rear yard. Twenty-five
feet is required. It shows 17.1 with the addition. This house
has been brought back from the building restriction |ine about
seven feet. Some houses are set back simlar to this and others
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on the block are right up to the building restriction line.

Again, if this house had been built up to the
building restriction Iine, there would be little or no rear yard
i ssue. It alnost nore easily fits a variance case but we're
here as a special exception

One of the features is that even in the side yard
here by virtue of the fence that will be constructed and the
exi sting landscaping for very large mature trees here and here,
good separation for the adjourning house. That househol d has
signed the petition in support. You'll have good maintaining of
the light and privacy that exist now, a very simlar situation
t hat exi st now.

The sane is true for the rear. You've got a 15-
foot buffer from the public alley, fence and existing
| andscapi ng. No change on this side as far as the relationship
bet ween the houses.

You can see here, and pink is the subject house,
the property here, agai n, they've supported through the
petition. The house is set back quite a ways except for the
front porch which is the standard feature on these type of
houses.

You've also set back with the 10 feet and then
the side yard on this house. They are fairly substantial so
you' ve mai ntai ned good separation between the properties.

CHAI RPERSON GRI FFI'S: A quick question. Wat is
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the current material on the exterior of the building?

MR. SCHWALB: It's wood.

MS. BAILEY: Please identify yourself.

MR.  SCHWALB: My nanme is Brian Schwal b, one of
t he applicants.

CHAI RPERSON  GRI FFI S: My understanding is that
the addition is to have a vinyl siding?

MR. SCHWALB: Yes, but will look like -- like the
contractor said, it's going to look just |like the wood that's on
t he house now.

CHAI RPERSON GRI FFI S: The roof shingle material
from the photographs it |ooks |ike an asphalt single and that's
going to match on the addition?

MR. SCHWALB: Absol utely.

CHAI RPERSON GRI FFI S: I also had a question in
terms of the plan. Well, it's actually two-fold. The addition
comes up but does not abut the current porch. There's a
separation there. | don't want to delve too far into it but I'm

wondering what the reasoning behind that is in not meking that
connection as one part as it continues around? |f you |ook at
the first-floor plan on your board and actually our subnitta

first-floor plan, if you look at the honme office, which is right
there, there's a separation. I'"'m not sure this is a big issue
for wus but actually it said to me that there my be a
mai nt enance probl em for you.
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MR. SCHWALB: That's not supposed to --

CHAI RPERSON GRI FFI S: Ckay. So it's nmore of a
graphic representation and is not correct. Also, in the
addition, and | think this is sonewhat inportant, the w ndow
line, the actual jam line of the addition does not align with
the existing house. Are you aware of that? Is there a
different fenestration size?

If you look at that left-side elevation, the top,
if you count down, in fact, just perhaps the graphic
representation of the siding, the windows start with -- they are
separated from the roof |ine by one single. On the addition
side it actually cones down about two -- let nme see if | can
pull out mne. Do you see the difference?

MR. SCHWALB: I do and | think that's also a
graphic error because ny understanding on this drawing is that
it will be exactly symetrical on the existing w ndows so that
the style of the addition will match exactly with the existing
house.

CHAI RPERSON GRI FFI S: Okay. It would seem to
make sense. | nean, |'massuning that the ceiling height is the
same in the addition as you wal k through so it would probably be
nore appropriate visually. Aesthetically, certainly, but also |
woul d think froma functional use point.

VI CE- CHAl RPERSON RENSHAW Anot her question on
the first floor plan where you've got the depiction of the hone
NEAL R. GROSS
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of fice. Now we understand that the porch wapped around will be
flush to the line of the addition for the home office. But wll
there be an entrance?

It's not on the plan but are you planning an
entrance from your porch into the honme office? |In other words,
are you going to have -- if you run a business from your hone or
is this just a study hone office kind of --

MR. SCHWALB: It's intended to be a study hone
of fice, not to run business.

VI CE- CHAI RPERSON RENSHAW  Not to run a business.

MR. SCHWALB: And we do not plan on having access
into the house off the porch

VI CE- CHAI RPERSON RENSHAW  From t he porch. Thank
you.

CHAI RPERSON GRI FFI S: I would say nost of the
i ssues are com ng up under 223.4 which obviously requires us to
| ook into special treatnment of the design of the screening and
the exterior of the building. W don't want to be too
cunmber sonme but we just need clarification on sone of this.

I think that does go toward a design, but an
i mportant design issue, and possibly use in terns of the hone
office. You do actually have an entrance onto the porch which |
think is perhaps digressing here, but a nice design feature in
terms of that wap-around porch. If it was ny office, | would
have nice French doors out there, but we'll let it go at that.
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Any ot her conments?

MR. LEVY: Just to clarify, the deck is at grade,
the rear deck. It's a patio?

MR. BROMWN: It's slightly off-grade but |ess than

the four foot so it doesn't count as a structure toward your

rear yard.

MR. LEVY: COkay. Thanks.

VI CE- CHAl RPERSON RENSHAW M. Chairman, | would
just like to note if it's appropriate at this tine the support

of ANC-3G. Whuld you like me to go through that at this tine or
wait until another tine?
CHAI RPERSON GRI FFI S: Actually, before you do

that let's just verify that there is or is not an OP report.

MS. BAI LEY: M. Chairman, | did not see one. I
don't know if one has conme in but | did not see one as of |ast
Fri day.

MR. BROWN: M. Chairman, Jennifer Steingesser,
who coordinates these matters, indicated quite sone tine ago

that the Ofice of Planning would not be submitting a report.
G ven the conmunity support and other issues, they didn't think
it was warranted.

CHAI RPERSON GRI FFI S: Are they allowed to do
t hat ?

MR. BROWN:  No.

CHAI RPERSON CRI FFI'S:  That's fine. Yeah, | would
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then nmove quickly and briefly to the ANC report which is
i ndicated as submitting a letter of support which is Exhibit No.
22. Did you want to add an acknow edgenent ?

VI CE- CHAI RPERSON RENSHAW It's dated Septenber
17 of 2001 and it's signed by Joseph L. Bishop, the Vice Chair
of ANC-3G They indicate that the applicants with attorney cane
before the ANC on Septenber 10 and there was no objection voiced
at the neeting to this request for a special exception. The
support of the ANC was in part due to the substandard size of
the |ot.

CHAI RPERSON GRI FFI S: Thank you. Any ot her
parties in support? In opposition? W nmove quickly to a
closing statement. No closing statenment, M. Brown?

MR. BROWN: Except to reiterate ny request for a
bench decision and summary order which | would be happy to
provide a draft to staff.

CHAI RPERSON GRI FFI S: Very good. Technicalities
put aside, | wanted to first, as indicated also in the case,
that | think Section 223 is an excellent addition to the Title
11 zoning and goes directly to cases such as this where we have
a District fam|ly that has been in the hone for sone tine.

They are expanding and growing and feel the need
to add to their own house because it is where they want to stay
and we do want famlies to stay in the District so | think this
is an excellent use of Section 223.
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VI CE- CHAI RPERSON RENSHAW M. Chairman, | would
like to nove that we approve the application of Mchelle J.
Simon and Brian L. Schwalb pursuant to 11 DCMR 3104.1 for
speci al exception to allow a two-story addition and deck to a
single famly dwelling under Section 223 not neeting the rear
yard requirements of Section 404 and side yard requirements
under Section 405 in an R 1-B district at premi ses 3728 Kanawha
Street, N.W, Square 1873, Lot 2.

| believe that this addition is very much in
harmony with the intent of the zoning regulations in Section 223
and it is not going to adversely affect the use of the
nei ghboring property. We have evidence in our record of
consi derabl e support fromthe nei ghborhood for this addition. |
woul d | ook for a second to this notion.

CHAI RPERSON @RI FFI S: Second. Di scussi on? Are

there any sort of directions that we want to -- | hate to bring
it up but | have one just indicating that | think it would be
very inportant. There are some good products out there for
si di ng.

In terms of you've indicated vinyl siding, that
it do match the existing wood. | think it would be an inportant
pi ece for your own property and property values, but also for
t he surroundi ng properties.

VI CE- CHAl RPERSON RENSHAW Just to say that | am
sure that the applicant's know the problens of construction in a
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residential neighborhood and that the applicant's adhere to a
schedul e that is convenient for the neighbors also.

When you get around to any dirt noving, that the
truck routes be defined for your neighborhood. Perhaps if you
woul d et the ANC al so have sone indication of how you are going
to proceed as far as a schedule and your truck routes and your
timng.

CHAI RPERSON GRI FFI'S:  Good. If we're ready, all
those in favor?

ALL: Aye.

CHAlI RPERSON GRI FFI'S:  Opposed? Thank you. Staff
record the vote.

MS. BAI LEY: M. Chairman, before | record the
vote, did you want the statenents that you nade, the l|ast few
statements that were nmade as conditions to this order?
Specifically concerning the siding and the construction
schedule. Did you want those as conditions to the order?

CHAI RPERSON GRI FFI S: Yes. I was proposing the
siding that would match the existing as a condition.

Ms. Renshaw, you wanted to make clarification.
Did you want to have a construction schedule that was given to
t he ANC?

VI CE- CHAI RPERSON RENSHAW  Yes, and circul ated to
t he nei ghbors.

CHAI RPERSON CRI FFI S: | would think that would
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not be overly burdensone. Yes, two conditions.

M5. BAILEY: Ckay. Staff will record the vote as
four to zero to approve the application with two conditions
Motion made by Ms. Renshaw and seconded by M. Giffis, M.
Hannaham and M. Levy in agreenent. Sumary order, bench
deci si on.

CHAI RPERSON GRI FFI'S:  Very good. Thank you.

MR. BROWN: M. Chairman, could |I clarify on the
si di ng issue?

CHAI RPERSON GRI FFI'S:  Sure.

MR. BROWN: Should it all be replaced?

CHAI RPERSON GRI FFI'S:  The whol e house?

MR. BROAN: Yes. | nean --

CHAI RPERSON GRI FFI'S:  Wth wood siding, yeah

MR. BROWN: Okay. I mean, | don't know -- |
don't think a final decision has been made. It could match or

be consistent with the existing siding.

CHAlI RPERSON  GRI FFI S: Exactly. I think the
condition will read that it is just to match or blend with the
exi sti ng. I mean, there are sidings out now that are actually
t extured.

You can actually use cement board with these that
| ook |i ke wood. I would say absolutely we are not |ooking for

replacing the entire house to make one sinple material or one

i dentical material but something that natches.
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MR. BROWN: Thank you.

MS. BAILEY: M. Chairman, are you ready for the
next case?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAI LEY: Application No. 16779 of Capitol
Hill Investors LLC, pursuant to 11 DCMR 3103.2 for a variance
from the floor area ratio requirenents under section 771, a
variance fromthe rear yard requirements under section 774 and a
variance from the | ot occupancy requirenments under section 772
to allow the construction of a two story conmmercial building in
a G2-A District at premises 407 8th Street, S.E., Square 902,
Lot 34.

Woul d you pl ease stand. Is there anyone else in
t he audi ence associated with this case, application No. 167797
Pl ease stand and raise your right hand. Do you swear that the
information that you will be giving today will be the truth?
Pl ease say | do.

MR. KREI NDLER: | do.

MS. BAILEY: Thank you.

MR. KREI NDLER: My name is Murice Kreindler.
I'"'m manager of Capitol Hill Investors, the proponent of this
petition. My address is 7101 Wsconsin Avenue, Suite 1203,
Bet hesda, Maryl and 20814.

CHAI RPERSON  GRI FFI S: I'"'m sorry. One favor.
Could you turn that mc off on the table. The other one. I
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think that nmay hel p us.

MR. KREI NDLER: Okay.

CHAI RPERSON GRI FFI S: Also, could you restate
your nane?

MR. KREl NDLER: Maurice Kreindler, KRE-I-NDL-
E-R |I'm manager of Capitol Investors. |[If | could just address
what Ms. Bailey said. | believe the applications before us
today are a relief fromthe rear yard setback, as well as an FAR
of 2. | was told by Rick Nero of staff |ast week that we did
not need to deal with the 100 percent |ot occupancy and that it
woul d be wi t hdrawn.

MS. BAI LEY: There is a statement in the file,
M. Chairman, indicating that the variance from the |ot
occupancy woul d not be needed for this project.

M. Kreindler, unless you prefer to stand, you
may have a seat.

MR. KREI NDLER: Okay. Thank vyou. I would Iike
to first apol ogize specifically to Ms. Renshaw because this wll
be the second time around that Ms. Renshaw has dealt with this
matter.

We cane before the ANC -- |'msorry, the BZA | ast
Oct ober asking for a rear yard setback relief. W did not ask
for an FAR of 2 because we were under the inpression that we
were fine with the 1.5 FAR

We then submitted our plans to the Capital Hill

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

Restoration Society as well as Historic Preservation Review
Board and an issue came up which I will explain. Perhaps if |
could just give you a plat showing you the physical |ocation of
the property, it will be easier for me to explain.

CHAlI RPERSON GRI FFI S: VWhile we have a nmonent
actually, | want to just clarify, Ms. Sansone, if | could ask a
questi on. There seenms to be some anbiguity about whether we
need to rehear or rediscuss the rear yard issue.

MS. PRU TT: | can respond.

CHAI RPERSON GRI FFI'S:  Ch, good.

M5. PRUITT: In reference to whether or not the
rear yard requirement is needed, that was advertised. The
notice was actually done like 60 days ago. Then in the interim
we reviewed it and we found that was not required as M. --

CHAI RPERSON  GRI FFI S: Correct. There's a BA
decision that granted that variance fromthe rear yard.

MS. PRU TT: Right.

CHAI RPERSON GRI FFI S: But the issue, if I'm not
m staken, in this case before us there is sonme anbiguity about
whet her we now need to rediscuss or sonehow rehear that rear
yard or --

MS. PRUTT: |Is that factored in?

CHAI RPERSON GRI FFI S: -- whether we are going on
t he past deci sion.

MS. SANSONE: M. Chairman, | believe if there
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have been changes to the structure that affect the rear yard
then you need to rehear the extent to which there's been
changes. That's why that was included in the application
advertisenment. The |ot occupancy is off the table, though

CHAI RPERSON GRI FFI S: Ckay. Is that clear for
Board members? Therefore, if we -- well, | guess we're assum ng
then that there is change to the rear yard. Therefore, we are
| ooking in to that issue.

MR. KREI NDLER: There is not, in fact, a change
but we mght as well deal wth it anyway. The issue is
basically the lot that we are proposing to build on is Square 34
of Lot 902 which is on the bottomand |I have witten subject |ot
on the plat that you have.

Ri ght adjacent to the subject lot is an area
which is defined as an easement which is a six-foot easenent

that runs the length of that |ot which basically gives egress in

the event of fire to the properties located on D Street. They
are designed 715 and 717 D Street. It says Radio Shack and
Ret ai | .

Qur first conception of this plan that we were
wor ki ng on, we went to Capitol Hill Restoration Society and HPRB
to discuss it. HPRB suggested and Capitol Hill Restoration
Soci ety endorsed that rather than closing off the | ot where the
easenment |ine began and | eaving an opening in the street scape
that we cantilever over the easenment to create a covered

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

courtyard, so to speak, and put a gate and, you know, make the
street scape one continuous closure.

We thought this was a great idea. W did the
cal cul ati ons based on what we were planning to put on the |lot on
the first and second floors and we were just within 50 or 60
square feet of what we were allowed so we would have been able
to tweak it.

W went down to the Zoning Departnent to discuss
what we were planning to do before we got any further along with
it and Zoning threw a roadblock in our way and Zoning basically
said that, "Wat you're doing once you cover that easenent area,
we're going to consider that against your FAR requirement as if
it were an elevator shaft in a hgh rise building which is
sinply used for transportation or a stairwell but counts against
your FAR. "

Suddenly we had six feet by 60 feet worth of the
ot which we were going to have doubled charged, so to speak,
against our FAR because not only were they <charged the
cantilever conmponent of it, but also the open courtyard
component of it.

We are, therefore, at a point where we could not
fit the building with the 1.5 FAR wthout truncating it
significantly in the rear at which point the ot is so tiny that
it would really become unworkable, unleasable, and all those
ot her issues.
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We cane back to the Board with the idea of giving
us a 2 FAR and allowing us to count the courtyard against the
FAR and we would be within the limts. If the Court is
interested, | have renderings of what we propose to do in terns
of what the property would look Iike that | can distribute.

I would like to say that in addition to the
support of the HPRB on this matter, we have the support of the
Barracks Row Main Street which is the not-for-profit associated
with the renovation of 8th Street S.E.

We have the unaninous support of Capitol Hil
Restoration Society. W have the support of ANC-6B, and we have
the support of Ofice of Planning from ny nost recent
conversation with M. Maxine Brown-Waters from the O fice of
Pl anni ng.

Basically we have previously built 5,000 feet of
retail on the D Street side of the property. At the risk of
bei ng i mpdest about it, we think we've done a very nice job.
It really is a good |ooking property. | think the neighborhood
has been very receptive to what we have done.

As you can see, we're planning an attractive
bui | di ng. Basically if you follow the small hash narks on the
ri ght-hand side of the gate, that's the area that woul d continue
to be open. But, as you can see, we have managed to encl ose the
entire facade.

Frankly, given what the lot currently |ooks Ilike,
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and you probably have a picture in your file, we think this is a
very positive addition to the street scape. W're voting on the
strength of the renovation of 8th Street by doing this.

I also have copies of the letter from Capitol
Hi Il Restoration Society which you nmay or may not have in your
file in support of our application as well as letters fromthe
Barracks Row Main Street which | would like to produce.

And just to deal with the FAR issue, based on the
current lot size, we would be entitled to build approximtely
2,340 square feet with an FAR of 1. The actual square -- if you
don't add in the courtyard conponent, the actual conponent of
the buildings that we're proposing would be about 2,400 square
feet.

Wth the courtyard it would be about 2,800 square
feet. The worst case scenario we're probably addi ng 400 feet or
450 feet to the equation, 350 feet or 400 feet of which is
courtyard.

I would submit that this is probably as good a
case that one could ask for relief fromthis Board, especially
if you look at the bottom line of the letter from Capitol
Restoration Society which points out that this entire area of
the Hill is now under a request to the Ofice of Zoning for an
upgrade to 3 FAR anyway.

I have nothing else to add.

CHAI RPERSON GRI FFI S: Thank you. Actual ly, |
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need sonme clarification on the fact of the first four what
you're indicating in the egress which is being called a
courtyard, that area you're indicating that is actually counting
towards FAR. Is that correct?

MR. KREINDLER: That's correct.

CHAI RPERSON GRI FFI S: Yet, the gross floor area
of the second floor |ooking at the plan submitted -- it doesn't
have an exhibit on it.

MR. KREI NDLER: | have a better plan that | can
send to you if you would like.

CHAI RPERSON GRI FFI S: These are clear. | just
need to work through the numnbers perhaps. If the gross floor

area is 1,556 square feet and you have a usable number which is

not our issue at this point, but then conpared to -- | guess
what I'mtrying to do is extrapolate the square footage in the
courtyard. | would say that it is roughly 400 square feet.

MR. KREI NDLER: That's correct. It's about six
feet by 63.

CHAI RPERSON GRI FFI S: Okay. Then you indicated
that your FAR 1 would be 2,340 square feet but your lot is 1,559
square feet.

MR. KREI NDLER: FAR 1.5.

CHAI RPERSON CRI FFI S: 1.5. Okay. That woul d
make sense

MR. KREI NDLER: I do have a better plat if you
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have an interest in seeing it.

CHAI RPERSON GRI FFI S: You can submit it in. Any
ot her coments or questions?

VI CE- CHAI RPERSON RENSHAW Yes. I just want to
understand this easenent area that is going to be six feet
across grade. This is to be used by the buil di ngs behi nd?

MR. KREINDLER: That is correct.

VI CE- CHAI RPERSON RENSHAW The Radi o Shack

MR.  KREI NDLER: That is an existing recorded
easenent for egress for the Radi o Shack and adj acent store.

VI CE- CHAI RPERSON RENSHAW For pedestri an. In
ot her words, foot traffic. I1t's not vehicul ar easenent.

MR. KREI NDLER: No, just pedestrian.

VI CE- CHAI RPERSON RENSHAW And there will be a
gate at the other end?

MR. KREI NDLER: The property at the rear is fence
so there's really no need for a gate at the other end. This is
a gate that can be opened from the inside by pushing out so in
the event of fire there's no issues.

CHAI RPERSON GRI FFI S: You'l | have panic hardware
on the gate.

MR. KREI NDLER: Ri ght.

CHAI RPERSON GRI FFI'S:  Then you've indicated, if |
could just interrupt briefly, the site plan that you' ve just
handed out, you actually have a second privacy gate.
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MR. KREI NDLER: I actually just saw this plan
yesterday fromour architect and |I'm not sure exactly.

CHAI RPERSON  GRI FFI S: I think it would be
i mportant. Not within our responsibility but obviously with
code conpliance you have to have panic hardware on both of those
so that you can always access it out but not cone in.

MR. KREI NDLER: Absol utely.

VI CE- CHAI RPERSON  RENSHAW Al right. That
explains it a bit better.

MR. KREINDLER: | apol ogize for ny inabilities.

VI CE- CHAI RPERSON RENSHAW  That's all right.

CHAI RPERSON  GRI FFI S: If there are no other
coments or questions, now we can nove to government reports and
hear fromthe O fice of -- oh, are there any other -- well, no.

Let's nove on.

M5. BROWN- ROBERTS: Good norning, M. Chairnman
and nenbers of the Board. I'"'m Maxi ne Brown-Roberts of the
O fice of Planning. The application neets the requirenment of
Section 3103.2 for the FAR

The property is wunique due to its reduction
devel opnent of an area caused by fine utility easenent and the
Hi storic Preservation Review Board request to provide a
cantil ever over the easement which has led to the increase in
t he FAR

This cantilever has created a hardship as the
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space is included in the overall FAR of the building and the

space is not usable. If the wvariance is granted, this
devel opnent will help to enhance the architectural facade al ong
8th Street and will be not be a detrinment to the nei ghborhood.

Concerning the rear yard, the property is unique
due to the fact that this is a small 1ot which is encunmbered by
a six-foot easenent which reduces the devel opnent of an area
Due to this easenment and requirenent for a 15-foot rear yard
the developed area is further reduced and would render the
property virtually unusable and be | eft as an open lot along 8th
Street.

Since the owner of the property owns adjacent
lots 32 and 33 and the rear yard is provided on these |ots,
granting of the variance will not inpair the zoning regulations
or map as the wuse to which the rear yard is intended is
acconmodat ed on the adjacent |ots.

The variance will allow for the devel opnent of
this lot along 8th Street. The Office of Planning, therefore,
recommends approval of both variance requests. Thank you, M.
Chai r man.

CHAI RPERSON GRI FFI S: Thank vyou. I had a quick
guesti on. You tal ked about the rear vyard. VWhat uses are you
anticipating that wuld be acconmpdated on the adjacent
properties?

I notice that the storage of trash was one that
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was specifically brought up, and it actually brings up another
question of how is trash picked up on these properties, which
are two different questions perhaps for two different people.

M5. BROWN- ROBERTS:  Your question?

CHAI RPERSON GRI FFI S: The question is can you
speak to the appropriateness of indicating that the uses of a
rear yard will be acconmpdated on adjacent properties
understanding that the ownership is simlar now, but that does
not necessarily nmean that it will remin so.

M5. BROWN- ROBERTS: | al so worked on the origina
case and at that case it cane up about what the rear yard was
going to be used for. At that tine the discussion was about how
the trash was going to be stored. It was said that could be
done and it would be taken out daily so that was sort of a
continuation of that fact of the original case.

CHAI RPERSON GRI FFI S: Okay. Just a few quick
guesti ons.

You don't have to stand when you talk. I nmean,
do what you're confortable with.

MR. KREI NDLER: The concept of dealing with trash
is that trash would be kept in closed containers in the rear and
rolled out through the courtyard on a as-needed basis. W are
very sensitive to the issues of trash. W 're not interested in
havi ng any rodents in the nei ghborhood or on our properties. W
have no food users there and we have no intention of doing food.
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CHAI RPERSON GRI FFI S: Ri ght. You indicated as
needed but you have a commercial contract that picks up your
trash?

MR. KREI NDLER: Currently we have a dunpster on
the lot. The dunpster is picked up three times weekly so |
woul d assunme that we would certainly with roll-out containers
probably have to do it at |east that often and possibly nore.

MR. LEVY: M. Chairman, just to build on that
poi nt, the dunpster is |located on the 717 D Street?

MR. KREI NDLER: No, the dunpster actually faces
the front of the subject lot at the nonent.

MR.  LEVY: On the portion that wll be built
upon?

MR. KREI NDLER: Ri ght.

MR.  LEVY: Ckay. So ultimately where will the
dunpster be | ocated?

MR.  KREI NDLER: W're not going to have a
dunpster. We'Ill have the small roll-out --

MR. LEVY: You'll have the cans?

MR. KREI NDLER: You know, those roll-out cans.

MR. LEVY: And they'll be on the 717 D Street
property?

MR.  KREI NDLER: The rear of the 700 block
buil dings or the rear of this building, | guess. There's an

open area where we have it reserved for keeping trash.
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MR. LEVY: I guess my concern would be that the
reason that they are able to do that with the trash now is
because the |lots are under conmon ownership, but what about in
the future if the lots are not under conmon ownership given
that's there no space being left on the subject lot for storage
of trash containers?

MR. KREI NDLER: If 1 could just address that
i ssue. The majority of the buildings on 8th Street and that
area, that submarket, have no rear yards and have no ability to
store trash back there and they sinply take the trash out
t hrough the stores.

They keep themin the store and they take it out
through the store on a daily basis. To sonme extent, you know,
it facilitates the tenants to have the common trash ownership,
but all of these tenants are prepared to do business under
situations of doing business in the city where you don't have
anywhere to store it and you store it inside.

W have no conmitnments to any of our tenants that
they have a right to store trash so, truthfully, if it ever
became an issue with trash, we would sinmply tell the tenants
they need to revert to having it picked up on their own from
their stores.

W sinply do it as a matter of accommodation at
this point in tinme. At least we will still have the ability to
roll carts down through the easenent and take them out.
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MR. LEVY: Al right. You said, M. Kreindler,
that the majority of the lots on 8th Street also have no rear
yard. That's what | heard you say, correct?

MR. KREI NDLER: Yes, correct. They are nostly
built on their lot lights. WlIlI, sone of them have snall rear
yards but they have to take the trash out through their
property.

MR. LEVY: Oh, because --

MR. KREI NDLER: They have no openings. That's
right. This is the only opening on 8th Street from Pennsyl vania
Avenue to the Navy Yard. It's the only opening except for a
parking lot on the other side. In the 500 block there are no
open areas.

CHAI RPERSON GRI FFI'S:  Thank you. I think it's an
i mportant issue just for our clarification. Qobviously | think
the rear yard variance stands on the previous decision but we
needed a clarification on this.

I would say that our responsibility also is what
M. Levy is doing is projecting in the future what m ght happen

| see several things that could happen. 1In fact, one being if
the property owners change hands, there could be sonme sort of
easenent set with the adjacent properties where trash would be
put .

The worse-case scenario, there's separate owners
and there's fighting and you don't want to cross property |ines.
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There is an access and |'m just seeing that now with the new
plan that was done in access to the courtyard. Basically the
trash would have to remain in the building until it was brought
out for collection and it would come down to the courtyard.

By design and what |'m looking at in the plans
that were issues handed in today, first-floor plan, second-floor
plan, there is access out to that courtyard which would
accommodat e any sort of refuge renoval. Correct, yeah, if in
the worse-case scenario there wasn't a | ot adjacent.

MR. LEVY: | agree. I also think that there are
opportunities for agreenents anobng neighbors given that one
nei ghbor could store trash on the other's property and another
could use the easenent. There's definitely -- am | making any
sense at all?

CHAI RPERSON GRI FFI'S: It depends on what easenent
you' re tal king about.

MR.  LEVY: well, for instance, if soneone
different owned the Radio Shack property, they mght have an
agreenent to use the easenent on the subject property and then
vice versa there might be an agreement to store the trash for
the subject property on the Radio Shack property. I'm
confortable with it. That's what |I'mgetting at.

CHAI RPERSON GRI FFI'S:  Good.

VI CE- CHAl RPERSON RENSHAW M. Chairman, it is
hoped that the trash in the future, shall we say, people don't
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get lazy and leave the trash receptacle just behind the neta
gate and then bring the trash down. That is ny concern that
there m ght be, shall we say, a relaxing of the rules and this
comes into play. | hope not.

CHAI RPERSON GRI FFI'S: Let ne interject because it

will be illegal for that to happen.

VI CE- CHAI RPERSON RENSHAW | know, but things do
happen.

CHAI RPERSON CRI FFI'S: | understand that. | nean,

that would be a very severe violation

VI CE- CHAI RPERSON RENSHAW And against the fire
code, | would say.

CHAI RPERSON GRI FFI'S:  Exactly.

MR. KREI NDLER: And truthful the fire departnment
is directly across the street. In fact, the fire departnent
could look through the gate from sitting in their office so
presumably the fire inspector would be there in a hearthbeat if
we left thrice.

W certainly have no intention of doing that
because we are spending a fair bit of nobney to make this an
attractive courtyard and would not want to have it littered with
thrice.

VI CE- CHAI RPERSON RENSHAW That reassurance is
good. Thank you.

CHAI RPERSON  GRI FFI S: Any other coments or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

gquestions of the Ofice of Planning? W would nmove then --
anybody present in support? |In opposition? | tank we can go to
cl osing statenents.

MR. KREI NDLER: | apologize for having to run
this by you again and |I'm happy that only Ms. Renshaw i s being
i nconveni enced by listening to this sad tale of woe twice.

MS. PRU TT: Excuse nme, M. Chair.

CHAI RPERSON GRI FFI'S:  Yes.

MS. PRU TT: Prior to going on the Board just
m ght want to amend the application because, as Ms. Bailey read
it earlier, it was advertised for |ot occupancy. You may want
to anend it to delete the | ot occupancy just officially.

CHAlI RPERSON GRI FFI S: Yes. That's fine. I
t hought we would just take care of that in the notion depending
on which way it went.

MS. PRU TT: G eat.

CHAlI RPERSON GRI FFI'S:  However you want to do it.

MR. KREI NDLER: Wbuld you like nme to withdraw the
application for |ot occupancy?

M5. PRU TT: We can't really fix it that way.
It's easier to do it this way. Thank you.

CHAI RPERSON GRI FFI S: Wuld that cover it if we
make the statenent? | nmean, the record shows that it was being
removed unless it takes an action by us to renove the variance
froml| ot occupancy requirenents.
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MS. PRU TT: I think it was just stated in the
notion as an amendnent because what will actually be read in was
what was advertised originally which includes that.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. PRU TT: So you can do the notion as to amend
it to delete the | ot occupancy.

CHAI RPERSON GRI FFI S: You can wal k me through it
here because | would nove the approval of application 16779
Capitol Investors for the relief sought for the floor area ratio
requi renments under 771 and a variance for rear yard requirenents
under Section 774 to allow the construction of a two-story
comercial building on the prem ses of 407 8th Street S.E. And
anmend the case to renove the application for a variance from| ot
occupancy requirenments under Section 772 based on the zoning
administrator's statement and review of the record.

VI CE- CHAI RPERSON RENSHAW  Second.

MR. KREI NDLER: I'm sorry, M. Chairman. I
didn't hear you say the magic words of FAR 2. | just don't want
to have a problem with your order when | take it to Zoning and
they tell me | don't have the FAR

CHAlI RPERSON GRI FFI S: | ndeed. I think that wll
come up in specifics and discussion right now. We have the
notion on the table that has been seconded as a variance from
floor area requirenment. I would indicate that it would be a
variance to an FAR of 2.
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I think, first of all, the case has been put
forth and proven in terns of the uniqueness. Al so how that
unique and exceptional condition would bring practical
difficulties. I do not think it would deter the public good.
In fact, | think the design holds very well on the street which
goes to its practical difficulty of trying to fill in the street
front age.

I think that is a very inportant wurban issue
having solid blocks without nmissing teeth, as it were. | think
the design and the elevations work very well. I think that's
all | have to say.

Comments? Yes, M. Hannaham

COW SSI ONER  HANNAHAM I concur wth your
remarks.

CHAI RPERSON GRIFFI'S: | thank you very much. All

those in favor?

ALL: Aye.

CHAI RPERSON  GRI FFI S: Opposed? Thank you very
much.

MS. BAI LEY: M. Giffis, did you make the
noti on?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAILEY: Mdtion made by M. Giffis, seconded
by Ms. Renshaw, M. Hannaham and M. Levy in agreenent to
approve the application, summary order, bench deci sion.
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MR. KREI NDLER: Does that nmean we have an FAR of

2?

VI CE- CHAI RPERSON RENSHAW  Yes, you do.

MR. KREI NDLER: Thank you.

CHAI RPERSON GRI FFI S: Actually, noting to that,
one of the interesting pieces of the Capitol Hill Restoration

Society which | know M. Hannaham picked up quickly, and you

indicated which I why | didn't enbellish on it, it's a very

i mportant part that the overlay proposal has actually increased

the FAR to 3 which | would whole heartedly support, although I

won't necessarily have that opportunity.
MR. KREI NDLER: Thank you very nuch.
(Wher eupon, off the record.)
MS. BAILEY: Are you ready?
CHAI RPERSON GRI FFI' S:  Yes.

MS. BAI LEY: The last case of the norning

is

Application No. 16710 of Vinay Pande pursuant to 11 DCMR 3104.1

for a special exception wunder section 223 to allow

t he

construction of a canopy over a driveway and stairway |eading to

a single famly swelling that does not conply with the side yard

requirenents in an R-1-B District at prenmises 5210 Klingle

Street, N.W, Square 1438, Lot 44.

As with the last case, this application also does

not meet side yard requirenents as indicated by the Ofice of

Zoni ng.
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Al'l those wishing to testify in Application No

16710 of Vinay Pande, please stand and raise your right hand

Do you swear that the information that you will be given today
will be the truth? Please say | do.

W TNESS: | do.

VS. BAI LEY: Thank you. M. Pande' s

representative, please sit at the table, sir

Mr. Qairmn, based on ny notes, the OP report
was not available for this project. There is a report from ANC
3D and there is a request for party status. That is from John
and El ai ne Kennedy.

CHAI RPERSON GRI FFI'S:  Very good. | think we need
to deal with that first if ['m not m st aken. The
representatives seeking party status are here?

MS. BAI LEY: Sir, you have to speak in the mc,
pl ease. Could you come forward

MR. KOEZELA: M nane is Jack Koezel a.

CHAI RPERSON  GRI FFI S: Could you just hit the
button? There it is.

MR. KOEZELA: MW nanme is Jack Koezela. | do not
believe M. and Ms. Kennedy are here in the room today but |
coul d probably answer questions on their behalf.

CHAI RPERSON GRI FFI'S:  Are you representing thenf

MR. KOEZELA: I am here to represent nyself but
amin opposition to this.
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CHAI RPERSON GRI FFI S: You didn't put in a letter
requesting party status then. 1Is that correct?

MR. KOEZELA: No, | didn't. | did put in a card
requesting to speak.

CHAI RPERSON CRI FFI'S:  That's fine. There will be
an opportunity for that.

I guess the question is without the parties here,
do we review their request?

MS. PRU TT: They are actually not here. The
applicant has a right to also question whether or rot they
shoul d be parties. |If they're not here, you just go on and they
are not granted party status. I nmean, this was continued,
unl ess you want to defer and wait a while thinking they may be
comi ng. W haven't finished the norning agenda.

CHAI RPERSON GRI FFI S: This is the last case of
t he norni ng.

MS. PRU TT: What happened to the previous case?
Was that w thdrawn?

MS. BAI LEY: This was continued from July 10th
and at that tinme the applicants, | think, had an overseas trip
and was not able to be here.

VI CE- CHAI RPERSON RENSHAW  But the Baker case has
been wi t hdr awn.

M5. PRU TT: That's been wi t hdrawn.

VI CE- CHAI RPERSON RENSHAW So the parties may
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have thought that this was going to be later in the norning.

M5. PRUTT: That's what | was --

CHAlI RPERSON GRI FFI S: The notification is to be
here at 9:30.

M5. PRU TT: Correct, because the Board has the
right to rearrange the schedule at its pleasure.

MR. KOEZELA: M. Chairman.

CHAI RPERSON GRI FFI'S:  Just a second. Let ne just
figure this out. Have a seat if you would. We can't start this
and then take to or review party status. |s that correct?

MS. SANSONE: M. Chairman, you could review the
witten request for party status. In fact, the intent of the
regulation is that the Board be able to nake a decision on party
status on the basis of the witten materials and any opposition
fromthe applicant.

W thout the parties here, they would have waived
their right to be present and to conduct cross-exam nation and
make their case. However, they would still be entitled if they
are granted party status to get a copy of the witten decision.

You could go ahead and nmake a decision to either grant or deny
them party status without their presence.

Then if the decision is to grant them party
status and they are not here, they would have been considered to
have waived their right to be present and conduct cross-
exami nati on.
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CHAlI RPERSON GRI FFI'S:  Thank you. Let's just take
a quick monment to find the letter. Wat exhibit nunber is that?

VI CE- CHAI RPERSON RENSHAW  Exhi bit 27.

CHAI RPERSON GRI FFI S: Ckay. Good. Thank you.
Did the Board have comments or questions on this? Everyone has
the letter?

VI CE- CHAI RPERSON RENSHAW Ms. Pruitt, when we
had this case before us in July, | believe it was July 10, were

M. and Ms. Kennedy present?

M5. PRUITT: To be honest, Madam Chair, | nmean,
Ms. Renshaw, |'m not sure. I can go back and check the
transcripts. It was continued so you didn't deal with party

status or anything at that tine.

VI CE- CHAI RPERSON RENSHAW |'m just curious as to
whet her they were here.

M5. PRU TT: I don't even know if we even took
account as to who was here. I can check the transcript if you
woul d |'ike.

VI CE- CHAI RPERSON RENSHAW  Ckay.

MS. BAI LEY: Ms. Renshaw, this case was not
called at that tine because M. Pande was out of the country so
we did not hear any of the case at that tinme. There was a
verbal -- I'm sorry, a witten notification for it to be
continued and that's what the Board did at that tinme.

VI CE- CHAI RPERSON RENSHAW | under st and. | was
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not clear as to whether the parties, John and El ai ne Kennedy,
were here and had signed in and then the case was postponed. |
just don't know.

MR. KOEZELA: Certain parties were notified at
least 24 hours in advance of the hearing. There was a
conti nuance and, therefore, we were all under the inpression
that no one needed to show up and we conmunicated with the
adm nistrator's office to that effect. Although |I was not here,
I do not believe the Kennedy's made the trip down because they
were told they didn't need to.

VI CE- CHAI RPERSON RENSHAW  Ckay. Thank you.

CHAI RPERSON GRI FFI S: Wy don't we go and speak
to the -- | would not object if the Board is so inclined to
review the letter for party status by the Kennedy's which is
Exhibit No. 27. Al though they do indicate that they are
adj acent owners, that is as far as the evidence or case goes to
party status. Does anyone see other than that o additional
i nformation?

MR. LEVY: I would say that appears to be the
only case mmade.

VI CE- CHAI RPERSON RENSHAW The detail in the
letter, which is Exhibit 27, a letter dated June 18th, there are
problenms with this canopy arrangenent. Again, they do note that
they own the home directly south of the canopy.

CHAI RPERSON GRI FFI S: Ri ght . Cobviously | think
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they would have a nmuch -- perhaps they didn't include all the
informati on they could have in this letter, but | would suggest
that on the limted informati on we have fromthe letter, that we
nove on. If they do, in fact, show today, they are certainly
wel cone to testify unless anyone objects.

VI CE- CHAI RPERSON RENSHAW If they do show up,
can they renew their appeal for party status?

CHAI RPERSON  GRI FFI S: I don't think so. Ms.
Sansone, Ms. Pruitt, any indication on that?

M5. SANSONE: M. Chairman, you really shouldn't
make a decision on whether or not you grant them party status
because that has inplications later on for service of the
decision and rights to request rehearing and reconsiderati on.

It is inportant to come to grips with whether or
not they should have party status. | guess you could defer it
to a later point in the hearing but at some point in this
hearing the Board does need to decide up or down on party
status.

CHAI RPERSON GRI FFI S: But you're saying that we
can defer. We can nove on and start the case and if they cone
in, we could then entertainit. |If not, we will entertain it at
sonme point before we close the case.

MS. SANSONE: Yes, you can do that.

CHAI RPERSON GRI FFI'S: Okay. Very well then.

Yes, sir. You want to come up to a microphone?
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MR. FINNEY: Sure. |'m John Finney. | represent
ANC-3D in this case

CHAI RPERSON GRI FFI'S:  Yes, M. Finney.

MR.  FI NNEY: I'"m just wondering. | don't know
all the rules here on parties of the case but is an ANC able to
be a party?

CHAI RPERSON GRI FFI'S:  Yes, ANC is a party.

MR. FINNEY: So you're not lacking for a party to
proceed?

CHAI RPERSON GRI FFI S: Ch, no. Not at all. I'n
fact, cases don't need necessarily parties for or against but
once we have an application, we need to review the application
and then make sort of a judgement on it. I just wanted to be
clear. We'Il just postpone action on the Kennedy and the ANC is
a party in the case.

MR. FINNEY: Thank you.

CHAI RPERSON GRI FFI S: Wy don't we begin then.
St at ement of w tnesses.

MR. RCSS: Good norning, M. Chairnan, Board
menbers. As Ms. Bailey indicated, we are applying for a
vari ance so the canopy can be placed over the driveway to this
property.

The reason for it is the unique nature of the
property, the layout, the slope of the driveway, and the changed
circunstances in M. Pande's family; nanmely, the devel oprment of
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rheumatoid arthritis in 1997 by his nother. Hi s father passed
away shortly before that and he wishes to live with his nother
in this house and the canopy is to cover a wheelchair lift so
t hat she woul d have access to the property.

Unl ess the Board would prefer otherw se, | was
going to let M. Pande explain how he came to own the property
and take a couple of minutes to explain how he cane to build the
canopy.

The canopy was constructed in violation of the
side yard requirement. M. Pande went to a contractor that was
reconmended to him and was advised that he needed no pernmit.
The canopy has remmined standing because the Departnment of
Enforcenent indicated that pending appeal it could remain in
pl ace.

There was an ANC board neeting initially and they
i ndicated that they were opposed to the canopy, that it was
i nconsistent with the neighborhood. They also indicated that
M. Pande would be invited to revise the nature of the canopy
and present those plans to the neighbors in an attenpt to cone
to an agreenent as to what woul d be acceptable.

He has done that at the npbst recent ANC board
meeting and there were sonme neighbors that still opposed the
revised structure. There are neighbors in favor of the canopy
as wel | .

Wth that being said, | thought | would ask M. Pande to
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make a presentation as to what he's done here.

MR.  PANDE: My name is Vinay Pande. I'"m sorry,
but somewhere you called me -- it was misspelled. It's V-1-NA-
Y, Vinay Pande.

We have owned this house since 1991. M wife and
| lived in D.C. for many years before that. W noved to London
in 1993 and we still owned this house all this while and we
rented it to a gentleman who works for the Enbassy of Spain.

My nother devel oped rheunatoid arthritis which is
a progressive condition which gets worse and worse. She' s
present here and ny wife and daughter as well

It just got worse and worse. She was just fine
in 1991 when we bought this house. Wth the benefit of
hi ndsi ght would | ever own a property that's hal fway down a hil
and halfway up a hill with a relative in this condition? The
answer is clearly no, but she was absolutely fine.

She could <clinmb 12 floors of the hospita
buil ding when nmy father was in the hospital faster than me. The
nature of this illness is that it's progressive. it just gets
worse and worse and worse. Unfortunately the prognosis is not
good.

In 97 my father passed away and we were still in
London. Obviously with ny nother in the condition she's in, we
said it doesn't make sense for her to live on her own and she
really should nove in with us.
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As nost of you would know who have a parent in
this situation, | mean nother resisted and said, "No, no. [I'l
be fine." But it's obvious, and you can see her right here,
that she can't live on her own and she has to live with us.

W moved back to this country in the niddle of
' 97. I was transferred back from London to the Manhattan area
and we currently live in Geenwich, Connecticut. Li ke many
famlies in DC. we live in both cities. W have been here for
a very long time. W have scores of friends here. W cone here
very frequently and have always intended and continue to intend
to occupy this house in D.C.

VWen the situation arose that ny nother had to
nmove in with us, the problems this house presented were such
that we said, "What do we do?" W consulted with the obvious
thing which is the chair Iift conpany and said, "Wat can we do
to provide access to this house?"

At sone stage our architect, Randy Ahmann, wll
go through the elevations and so on to tell you why it's so
difficult to access this house in its current condition. I
don't want to mistake heights and feet and all that from the
street level to the entrance but it's a substantial difference
in height to the entrance at the lower level to this house from
the street.

The level itself is very odd shaped. As you can
see, it's |like a pen. Should | go up?
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MR. ROSS: There is a survey msstate in each of
your packages and this is a blowp of that. | thought perhaps
it would be easiest to explain the nature of the problem

CHAI RPERSON GRI FFI S: You're going to need to
speak into the nmc, however, when you're there. You can
probably lift one up.

PARTI Cl PANT: M. Chairman, are those packets
avai l abl e for the public?

CHAI RPERSON GRI FFI'S:  The --

M5. PRU TT: Excuse ne. Coul d sonebody turn off
some of the mics? Thank you.

CHAI RPERSON GRI FFI S: I mean, the case file is
obvi ously public. Do you have additional copies of this
exhibit? What we can also do is just nove this back a little
bit so that the audience can see. |If you tilt it back, | think
we can pretty much see.

WIl you be able to hear himtalking that way?

MR. PANDE: [|'Il try to speak to them

CHAI RPERSON GRI FFI'S: Okay. Geat. You can pick
that up actually and nove it over with you.

MR. PANDE: | have a boom ng voi ce.

CHAI RPERSON GRI FFI'S: I ndeed you do.

MR. PANDE: As you can see it's a very odd-shaped
ot with narrow frontage. There is 70 feet approximtely to the
begi nning of this house and then another 20 or 30 feet to the
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entrance. The main entrance to this house is like a split-Ileve
house. That neans it goes up a flight of steps and enters at
m d-1evel in the house.

It enters at md-level and goes down and up.
It's a very long distance and obviously the car is parked on the
street. The house is accessed from Hawt horne Pl ace which is the
street that is sort of parallel to Klingle Street. Not exactly
but an acute angle. There has always been a concrete driveway,
car pad, or whatever at the back entrance to this house on
Klingle Street.

M. Kennedy lives next door right here. M.
Al dridge lives just north of us here. The house has a back
entrance here which is the one which is npst reasonable to use
for entering when you cone in by car

From the street level down to the entrance of
this house over a distance of something like 30 feet or so --
right, Randy? Roughly 30 feet because it drops about 10 or 12
feet from street |level down to the bottom of the house. It is

extrenely difficult to get in even for able-bodied people, |

guess, when it's snowi ng or when there's ice there. | just junp
in the snow and just slide down. |'ve always done that and so
has nmy wife.

In these circunstances obviously it is so

difficult, com ng back to the subject | was mentioning. W went

to a chair lift conpany and the chair Iift conpany said, "Yes,
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there have been devel opnents here that we can build what is
called an exterior chair lift.

Most chair lifts that we've seen all over the
world, and we've lived in many countries, are totally encl osed.

They said there are sonme that can withstand weather but will
not withstand if ice gets into the nmechanism or it freezes or
something |ike that.

Cbviously you can have ice or it won't nove. The
ot her problem of course, is when you get out of the car if ny
not her has to be taken in a wheelchair to this chair lift, how
woul d she go fromthe car to this wheelchair.

So there are two questions. One is where you
| ocal the wheelchair Iift and how it needs to be sheltered. The
second is how do you get to the wheelchair lift fromthe car

If there is snow and ice or slippery conditions
on this car pad, then it is inpossible to take ny nother other
than physically carrying her,which | guess | can do, from the
car to the wheelchair lift.

There are two issues. One is shelter over the
car getting to the wheelchair |ift, and then shelter over the

wheel chair so that it can go down and function in inclenent

weat her .

| said, "What do | do about that?" He said, "Wy
don't you consider a sinple awning?’ W were still in London
and doing this long distance. | called a friend and said, "Do
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you know awni ng conpani es?" He just gave ne two nanes.
The first one had a name that said A & A Awning.
| said, "Al right. That's the first name on the list." I
called them and they said it's a large job and awkward job
because of the slope but it can serve the function.

They coordinated with the wheel chair people and
said to work with the mininmum structure for the |east cost
obviously but that wll function as a shelter both for the
wheel chair Iift as well as for ny nother to conme out in the
wheel chair and be taken to the chair [ift.

I was doing this from London and | told them I
want this to be unobtrusive. I had spoken to the previous
nei ghbor, the Sherwins, and said this is what's happening. They
know me very well, both the Kennedys and the Sherw ns, and they
said they fully understand.

| said | want the mninum structure and | want it
to be in a color that blends with the nei ghborhood. He said we
had a choice of white or |eaf green or whatever. | said to meke
it leaf green so it | ooks |ike the neighborhood and woul d bl end
in with the |eafy surroundings. | said to go ahead and do it.
This took over a year.

| particularly asked this gentlenmen, "Do | need
any permssions to build this?" He said, "No, it's just an
awning. We build awnings all the tine. W do it for enbassies,
for houses, for courtyards, for patios, and it's an awning.
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Cbviously it's an error on ny part to have not
verified this independently but you will appreciate that living
in London it's very hard to have called in. It's an excuse. |

shoul d have done it obviously.

Just because ny contract says | don't need
perm ssion, | guess none of us should ever believe that is the
truth. I was clearly wong and ny attorney has adnitted on ny

behal f that | was in error

We noved back to the country in '97, the mddle
of '97, and my father passed away in early '97. In the
meanwhile | had renewed the lease with the Enbassy of Spain
until the end of 1999, early 2000. | said we fully intended to
nove back in. The tenant was willing to |eave earlier. He
said, "If you need to nove back, 1'll leave a year earlier,’
which is what we were proposing.

Then in 1999 M. Kennedy called ne at ny house in
G eenw ch, Connecticut and said -- he had noved in | believe
t hat year. He bought the house from the Sherw ns. He's Dbeen
buil ding a very large extension to his house which is now al nost
conpl ete since he noved in.

He called me and said, "Why have you built this
awni ng?" The awni ng had been in place already for some tine. |
told him what the circunstances were, that we were noving back
and we are in the process of installing a chair lift and ny
not her is severely handi capped.
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Wuld you prefer that ny daughter goes away if
she speaks?

CHAlI RPERSON GRI FFI'S:  Not at all.

MR. PANDE: Sorry. In 1999 M. Kennedy called ne
at our place in Geenwich, spoke to my wfe, and then

subsequently spoke with ne and asked ne why we needed to build

this. I told him exactly what | told you. He said, "In the
circunmstances that you're noving back, it's fine with ne. I''m
sorry to hear about the situation." That was that.

| believed an inspector cane to the neighborhood.
Sonmebody nust have filed a conplaint. The inspector canme to
t he nei ghborhood and told ny tenant. M tenant was there and he
phot ogr aphed this and so on.

M. Kenon, | believe his name is, who Ilives
across the street from me on Hawt horne Pl ace, was al so present.

He said, "Wiy are they photographing M. Pande's house?" W

were told it's for the awning. M. Kenon said, "I don't see
what the problem is wth an awning. I know the famly."
Anyway, that's where it lay until we got a notice sonetine in
early 2000.

MR. ROSS: Citations were issued June 28 and
delivered in July of |ast year.

MR. PANDE: | realized there was trouble here and
obviously | needed permission for this awning so | spoke with
M. Ross. | asked ny previous nei ghbor, M. Sherwin, "Wat do |
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do?" He suggested this firmcalled Val enti ne and Mace.

I spoke with M. Ross who said, "Wll, vyou
obvi ously should not have built this and you need a variance."
| also spoke with the inspector who cane in and said, "You have
to seek a variance and make a case for hardship."

There are two points that | want to raise right
here. One is that we have many friends in the nei ghborhood, six
of whom signed in support of this awning the way it is.

One person signed against M. Brown, Mchae
Brown, has since rescinded his opposition and said, "I was made
to sign this one day after | noved in. I was not told the
background about your nother.

I don't think many other people know about this.

In the circunstances and given the effort you're nmaking to neet

your neighbor's objections, | am happy wth what you're
proposi ng. "

The second point | want to make is that | have
been extrenely willing to accommodate nmy nei ghbors. | know they

are concerned about the view of their property and the property

val ue just as | am

The point I'"'mtrying to nake is a human issue and
ny architect will denonstrate to you that we -- she's the third
architect. She doesn't know about it but she's the third

architect 1've been to since this problem started.

One just threw his hands up and said, "Forget it.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

It's too difficult." The second one said, "It's too small and
["'m too busy." Randy in the circunmstances said, "It's a
chal l enging thing but let ne see what | can do."

I've been working with her constantly since the
hearing in June. |'ve run through three architects, one of them
recommended by the ANC itself, who wasn't able to help ne,
t hough he did put ne in touch with soneone else trying to find a
solution that is mnimal in structure and functional.

All this while the principal objection of ny
nei ghbors were aesthetic, that they don't Ilike this awning.
Sonme said it |ooked like a funeral parlor and so on. | said,
" Ckay. Well, if your objections are mainly aesthetic, let's
address the aesthetics of this. You have concerns about the
hei ght of the structure. Let's try to reduce the height as much
as we can. Let's try to bring it in as nmuch as we can."

The brief I had given to Randy was can we operate
with no variance. She said the sinple fact is that this back
entrance is required -- what's it called, a back yard?

MS. DAVI S- AHMANN:  Rear yard.

MR. PANDE: Rear yard set back of 25 feet and 25
feet is the length of the car pad and basically takes you to
within a few feet of the house. There are eight foot setbacks.
Correct?

MS. DAVI S- AHVANN:  Ei ght-foot side yard.

MR. PANDE: Ei ght-foot side yard restrictions on
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each side and to the best of her ability, and with her husband
who is also an architect working on this, cannot think of any
solution that would not require a variance. Those are the
circumstances in the case. [|'ve gone through, | think, at this
poi nt extraordi nary expense now to conme back into this house to
occupy it in a feasible way.

From nmy point of view the plea to you is sinply
this. If an occupant of a house devel ops a physical condition,
or some other condition, that renders it inpossible for the
person to access it, is it the lawin D.C. that he has to nove
out and sell the house? |If that is the case, | have nothing to
say. | would just |eave.

I think, you know, seeing seven neighbors of nine
saying -- you know, expressing absolute shock at how long this
has taken and that we can't nove back. W love this
nei ghborhood. We don't want to nove. W |ove this house just
as our nei ghbors do, both the people that are for us and agai nst
us.

Beyond doing what |'m doing, | don't know what
el se 1'm supposed to do. | really would like Randy to perhaps
answer questions or denobnstrate to you what she proposes.

MR. ROSS: Let ne just -- the posture of why Ms.
Ahmann is here. "Il save the legal argunent for the closing
stat ement.

Being mindful of the ANC s original ruling that
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we attenpt to work with the neighbors for a nodified structure,
and given that we have done that but the neighbors are still, a
few of them not satisfied with the structure, | thought it
woul d be neani ngful for the Board to understand what M. Ahmann
has come up with as plans that are the mninmumrequired to serve
the function required.

CHAlI RPERSON GRI FFI'S: Go ahead.

MR. ROSS: | was just going to point out that the
pl ans that she will be going over are in each of your packages
reduced to the 11 by 17 form and she has those sane plans bl own
up which she can review with you.

CHAI RPERSON GRI FFI S: Ri ght. I want to make a
qui ck statenent, M. Pande, in terms of your |ast statenent
there and just to clarify that we do, in fact, have the variance
process which is why you're here. It is not necessarily a
matter of personal opinions. W have three-prong criterion test
that you are obviously putting forth to us today. W will be
| ooking at this case based on that.

MR. PANDE: Perhaps |'m being facetious but that

was not the intention. It was just ny distress at the physical
condition that nmy nother is in and |I just don't know what | can
do.

CHAlI RPERSON GRI FFI'S: | ndeed.

MR. LEVY: M. Chairman, just for clarification,
can | ask a question? Are we then -- I'ma little bit confused
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as to what is about to be presented. Are we |ooking at a
variance for the existing structure or is this a proposal for a
repl acement structure?

CHAI RPERSON GRI FFI S: Well, | think that is an
excel | ent question that we need to junp into.

MR. LEVY: Oh, I'msorry. Special exception. It
seens to nme there are two designs in front of us and | just want
to make sure.

CHAI RPERSON GRI FFI S: You're touching on that
that we have plans. What | wanted to do was go through, walk it
through, and then we can get to that question because we
obviously have a full-blown case wth docunmentation which
frankly responds to the existing awning.

Just to set you folks up on what we're |ooking
at, we have the brand new plans that are obviously a fairly
drastic change from what is existing. | don't see a lot of
evi dence of reaction or comrents to that.

So we don't |ose issues and directions here, |
think we need to have a brief discussion. W need to have a
brief discussion on the side yard because there's not great
clarification. I think we can get it through quickly but
there's not great clarification in M. Nero's letter. W t hout
delving into that, why don't nove on.

MR. RCSS: I"'m just going to give a quick
response to M. Levy. W have pled in the alternative that we
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feel that the existing structure neets the three-prong test.

You do have the recent letter fromthe ANC after
the nmeeting and after their review of the plans and the
nei ghbor's opposition of those plans. That's why we think it's
appropriate to have the architect respond to that.

W are pleading in the alternative that the
existing structure neets the three-prong test, but given the
Board's ability to give a conditional special exception, M.
Pande has indicated he is perfectly anmenable to nodifying the
structure as will be presented by M. Ahnmann.

CHAI RPERSON GRI FFI'S:  Thank you.

M. Levy, did that actually clear it up? Was
your question, in fact, the idea of we have a case that was
based on an existing awning. Are we now changing our case to
| ook at the proposed construction of it?

MR. LEVY: My understanding is that t he
applicant's case is to support the existing awni ng but he may be
willing to consider alterations to that as conditions to an
order we would issue but the case is actually being argued in
favor of the existing structure.

CHAlI RPERSON GRI FFI S: I think we need sone
direction on this. The fact the case is being presented today,
I'"'m not sure why if it's conming in for a variance that they
couldn't submt draw ngs and pl ans.

MR. LEVY: I guess where |I'm confused is that we
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have drawi ngs here of what appears to be a conpletely different
structure.

CHAlI RPERSON GRI FFI'S:  Ri ght.

MR. LEVY: | guess | would ask the question as to
why their drawi ngs have a conpletely different structure.

CHAI RPERSON GRI FFI'S:  The applicant has indicated
they are working with the ANC and the ANC indicated that on the
design had problenms with the begi nning and, therefore, they are
adapting. | think I'mgoing to nore of a process question.

Ms. Pruitt, did you have a conment?

MS. PRU TT: I was just going to comment that

this is a special exception so it's not a three-prong test.

CHAI RPERSON GRI FFI S: I"'mterribly sorry | said
t hat .

MS. PRUTT: It's alittle different burden. The
applicant can anend his application anywhere through. We,

unfortunately, often get new infornmation the day of the hearing
that is allowed into the record. The only question |I would have
has the ANC had an opportunity to see your new plans? |If that
is the case, then | think the Board could be in good hands.

VI CE- CHAI RPERSON RENSHAW M. Finney has his
hand up to respond to that question

CHAI RPERSON GRI FFI'S:  Actually, before we kind of
unravel here, let's just continue on. Let's wal k through the
pl ans.
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MR. LEVY: M. Chairman, | don't mean to bel abor
the point but | need to know before we proceed. Just for
clarification, is the architect going to be explaining why the

exi sting structure should be granted a special exception or

going on a new proposed structure to replace it? It nay be
obvious if sone drawings cone up in front of ne but | need to
know.

CHAI RPERSON GRI FFI S: I think that's a direct

guestion to the applicant.

MR. LEVY: M question is is your architect about
to describe the existing structure and nmake an argunent for why
it should be granted a special exception, or are you going to be
showi ng us a new proposed structure because the package in front
of us is unclear.

MR. ROCSS: It's the latter, M. Levy. Thi s
architect was not involved with the original awning. She was
conmi ssioned to do the nodified structure.

I understood that we could plead in the
alternative that the existing structure neets the test for a
speci al exception but given the Board's power to grant a
conditional special exception, that the Board should consider
the nodified structure.

MR. LEVY: Okay. You did answer ny question and
| appreciate it.

I guess | would direct this back to you, M.
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Chai r man. It seens to me we have two separate cases before us
if we proceed to look at a nodified. [It's not a nodification of
the existing structure. It's different materials. It's
di fferent dinmensions. It appears to be a completely new
structure.

MR. PANDE: Excuse nme. The other point | wanted
to make was | want to be able to answer any questions you have
why we need a variance in the first place Ilike. If vyour
qguestion is about why we need a structure of any kind, she would
answer the questions better than | could. That's one of the
reasons | bought her here.

MR. LEVY: Thank you.

CHAI RPERSON GRI FFI S: This is ny understanding.
Part of our case package we have an existing and we have a new
desi gn. I think, frankly, ny understanding is, in fact, a
speci al exception is going to the new construction

VI CE- CHAI RPERSON RENSHAW  That's what | thought.

CHAI RPERSON GRIFFI'S:  Is that correct?

MR. RCSS: That's correct, Chairnman.

MR. LEVY: In which case there's no need to
consider the existing structure at all in our deliberations?
CHAlI RPERSON  GRI FFI S: I think the existing

structure is part of the case and anything that we need to see
or to discuss on it is certain valid and inportant.
If, in fact, the applicant is conming in and
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saying, "This is a new case we've just called this norning and
this is, in fact, what is being applied for," and based on the
fact that the existing was objectionable in working with the ANC
which is, | think, what they' re saying, that we are then | ooking
at the new construction.

MR,  LEVY: I'"'m concerned that the applicant is
not clear on that. Is the applicant clear that we are | ooking
at new construction to replace what's there, what's existing?

MR. ROCsS: Yes, he is clear on that. M.
Chairman had it exactly right.

MR. LEVY: Ckay.

MR. ROSS: Gven that the aesthetics are an issue
and the consistency wth the neighborhood, the nodified
structure is designed to address that.

MR. LEVY: Ckay. Thank you for clarifying that.

| apol ogi ze for belaboring it.

CHAI RPERSON GRI FFI S: No. Not at all. I think
it needed clarification. Let's nove on.

(Wher eupon, off the record.)

M5. DAVI S- AHVANN:  Yes. My nane is Randy Davis-
Ahmann. |I'mwth Ahmann Architects. M. Pande contacted us in
July, | believe. We were referred to him by a contractor that
we have a nutual relationship with. He described the project as
very unusual. We said, "Let us first go out and take a | ook at
what is in place and then we'll get back to you to see if
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anyt hing can be done."

The objective of this canopy, we call it a porte
cochere or carport, is to safely allow the discharge of the
di sabl ed passenger under shelter from the elements and to
provi de an accessible route to the entrance of the house.

The obstacles that are in the way of achieving
this objective are, one, the shape of the |ot. Al t hough the
address of the house is on Klingle Street, the established
dri veway entrance is on Hawthorne Place. The lot is of an odd
shape and the setbacks are required making it very difficult to
create this carport.

Then the other mmjor obstacle is the grade change
from the driveway to the entrance to the house closest to the
dri veway. The elevation at the top of the driveway is at 99.
The finished floor elevation of the house where you enter from
that closest entrance is at 89.6 so it's approximately 9.5 feet
down that you need to negoti ate.

Thinking in terns that we want to safely
di scharge the di sabl ed passenger fromthe car, we recognize that
there are certain slopes that are recomended for a person in a
wheel chair to negotiate. There are also certain clearances that
are needed to discharge the passenger

Not just provide a parking space as the driveway
currently does, but to actually be wder to provide an
accessible isle so that the passenger can be taken out of the
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car and onto the platformlift.

As stated, | was not involved with the original
desi gn. We cane out and we |ooked at what was there, what is
t here. If I may, | have sone photos which | believe you also
have.

VWhile the awning contractor may be very good at
installing awnings he's not an architect. This was not designed
to achieve what it needs to achieve. It nerely covers the
exi sting driveway and provides cover over the existing stair to
the entrance.

However, it is our belief that it does not
achi eve the objective of providing an accessible isle to get the
person from the car into a wheelchair and then down the steps
that a platformlift can negotiate.

Thus, we <cane up wth a new design. As
architects we became very concerned and in responding to the
obj ections of the neighbors we wanted to conme up with a design
that was in keeping with the neighborhood that was unobtrusive.

| start with the plan. The canopy that was
constructed, and is there currently, actually projects to the
best of our understanding from field neasurements -- this was
not checked by a surveyor, although we did have a surveyor do a
wel | check of the property, this previous drawi ng you saw.

Qur understanding is that the existing canopy
projects beyond the property line approximately four feet. In
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our proposed structure, we are pushing it behind the property
line two feet so actually six feet back from what is in place
now.

This dash line here shows where the existing
canopy is overhead. This is showing where ours is. We are
starting the proposed porte cochere in line with the edge of the
exi sting driveway which is back fromthe property line.

Now, in terns of the size, we seek not only to
provi de a standard wi dth parking space of 10 feet, but al so room
to negotiate around the necessary structure to support the
canopy.

Then we need for the accessibility [ift a 48-inch
wi de stairway so that when the accessibility lift is not being
used, it can be folded up. It takes about 12 inches and we
still have a 36 inch clear as required mininum width for the
stairway. Then we have retaining walls.

Whereas the existing canopy is of some sort of
plastic material and netal poles. W are proposing a wood
structure, sinmply wood posts, wood railings for the guardrai
aspects to it because, as nentioned, there is a significant
change in grade. Then an architectural grade of fiberglass
shingl e, a dinmensional type of shingle.

CHAI RPERSON GRI FFI S: Can | interrupt you for a
second? Do you have additional sheets or anything? | know we
have people that are here that are having a hard tine seeing it.
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MR. ROCSS: | submitted six copies. | don't know
if there are any left.

CHAI RPERSON GRIFFI'S: Hold on just a nmoment. Let

me see if we can get -- | nmean, here. Can we just distribute
that out so everyone can kind of -- actually, 1'Il just give
them my copy.

Gentlemen, |I'Il give you nmy copy of these plans.

In fact, if you want to just pull chairs up closer to see this
board, we don't need to be so separated here. I just noticed
t hat people were wandering off to the side.

Sorry to interrupt. Do you want to pull chairs
up right here so you can see? The board is a little large
scale. COkay. Sorry.

MS. DAVI S- AHVANN: We have a wood structure with
architectural grade fiberglass shingles. Now, the height of the
structure we sought to minimze that with only eight feet clear
to the underside of the supporting beam Then to provide the
absol ute mni mum al |l owed sl ope for a shingle roof.

Typically we don't do anything less than three
and 12, but you are allowed to go down to two and 12. Si nce
this is not a condition space below, it's not totally encl osed,
we're showing a two and 12.

Which takes us to -- fromthe street you actually
go up a slight incline to the beginning of the driveway about
three inches or so. Then you start the slope of the driveway.
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We are proposing to provide a driveway that is safe for a person
in a wheel chair about 3/8 and a half inch per foot slope to the
driveway to the point of the stairs.

VWhat |'m getting to is that the height of the
canopy or porte cochere at the highest point is 10 feet 10. In
reality at the sidewalk it's only nine feet. The existing
canopy is actually, the one that was built that is in place now,
is actually three feet taller. It's 12 feet tall. W are
proposing to lower the height of this and to nove it back six
feet.

This draw ng, A2, shows the proposed side
el evation of the porte cochere and the covered side entry. Not
only do we need to provide shelter cover at the car, we also
need to provide shelter going down the steps and then when you
get off of the steps entering into the house. Currently this
canopy does it in a very crude type way and we understand the
obj ection, just sloping followi ng the stair.

What we had sought to do is nove the stairs in as
much as we can, these are new stairs, so that we can just have a
very |low pitched roof that neets into the roof of the covered
side entry. It's a very conplicated project but we tried to
come up with a solution which |ooks nuch sinpler than the
project is.

W've also showed that there wll be sone
regradi ng necessary showi ng sonme | andscape tinmbers and nasonry
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retaining walls with stone caps.

If I my, |1've brought sone pictures of two
platformlifts that M. Pande is considering to give you an idea
of what we're trying to acconmpdate. The platformlift starts
here.

It will cone down the street stairs as opposed to
the existing stairs are very awkward to negotiate. |'mnot sure
that a platformIlift will actually -- that we can actually use
the existing stairs with the platform lift. They need a
straight run. Oherwise, it gets very expensive.

CHAI RPERSON GRI FFI S: Did you want to subnmt
those into the record? You know you won't be getting those
back?

VS. BAI LEY: W are able to nmke color
phot ogr aphs now, M. Chairman, so would you like for me to do
that for you?

CHAI RPERSON GRI FFI S: I think black and white
woul d suffice.

MS. BAILEY: We can do color.

VI CE- CHAl RPERSON RENSHAW M. Chairman, | would
like to get a copy of those photographs that the architect
showed because | think they would be clearer than the bl ack and
whi te photographs | have.

MR. ROSS: There is one set of color.

CHAI RPERSON GRI FFI S: I'"I'l show you the original
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case.
VI CE- CHAI RPERSON RENSHAW Did you see these?
CHAI RPERSON GRI FFI S: I would hold off on that
ri ght now. Let's see if this will do it justice. Wat we get
in our case file to review, just to let you know what's

happeni ng, they are black and white copies and they were very
hard to read

A question | have briefly. If you would pull up
the section elevation, we have two roof heights, one at the
exi sting structure and then one at the porte cochere above.

There is a roof that connects the two, correct,
as a covering there? The reason -- and what we're seeing in
this elevation is, in fact, it |ooks |ike your kneecaps would be
taken off by that roof cover because the fact that as you're
showi ng the section, the stairs drop below that. Do you have a
roof plan that shows us the extent of that or the cover
connection is just as wide as the walkway in that area. |s that
correct?

MS. DAVI S- AHVANN: Yes. Let nme show you in the
plans. Actually, it's not dashed in on the plan but it would be
this wall.

CHAI RPERSON GRI FFI'S:  Ckay. Let me
just --

MS. DAVIS-AHMANN: It's here and then it cones in
the width of the walkway and then conmes out again at the
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entrance.

CHAI RPERSON GRI FFI S: For the record then, what
you're doing is outlining with your fingers actually the
footprint of the porte cochere at one |level and then follow ng
what you indicated is concrete down the steps, the concrete
I andi ng and the entrance to the house.

MS. DAVI S- AHVANN: Yes. From retaining wall to
retaining wall.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LEVY: M. Chairman, can | just follow up on
that? | just want to ask directly then, is there in this design
conti nuous coverage fromthe car to the door to the house?

MS. DAVI S- AHMANN:  Yes, sir.

MR. LEVY: Thanks.

VI CE- CHAI RPERSON RENSHAW  Just to clarify, this
structure is going to be how far from your neighbor's property?

In other words, it looks in these photographs in the file that
show t he awni ng arrangenent that this awni ng arrangenent is very
cl ose to the house next door. |Is that correct?

MS.  DAVI S- AHVANN: Yes. I can go over the
vari ances, the setbacks that we're asking for. On the side yard
to the north, we would be right on the property line so that
woul d be an eight-foot variance. To the south we would be six
feet from that property line so a two-foot variance. For the
rear a 23-foot variance because we're two feet fromthe property
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l'ine.

MR. PANDE: South is this side.

MS. DAVI S- AHVANN: Oh, okay. We would be right
on the property line.

CHAI RPERSON GRI FFI S: It doesn't appear in the
pl ans but is there any closure to the porte cochere? Doors or
anyt hing of that nature?

M5. DAVI S-AHVANN:  No, it's totally open

CHAI RPERSON GRI FFI'S:  Totally open.

MR. LEVY: To follow up on that if | could. I's
the existing fence on M. Pande's property |I'm assunmi ng? That's

his fence and it's remining

or --

MR. PANDE: It's M. Kennedy's fence

MR. LEVY: Oh, it is?

MR, PANDE: It was built three owners ago.
Normally | believe that the nice side faces the neighbor but
it's built for --

VI CE- CHAI RPERSON RENSHAW  Well, it's --

MR. LEVY: Are there also -- it appears there are
gates to that fence that cross his driveway. Is that not the
case?

MR.  PANDE: There's a very old gate on ny
property which is three owners old. | think it dates back to as

old as the property is.
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CHAI RPERSON GRI FFI S: The proposed new addition
is removal of those and there is not anything going back in
ternms of closing the parking pad.

MR. LEVY: Then the fence, obviously as M.
Kennedy's fence, will remain and end at that point.

MR. ROCSS: Unl ess the Board has other questions,
| would just like M. Pande to explain the inmediately adjacent
property.

MR. PANDE: Let ne just tell you who my neighbors
are. Like | said, this is a very open lot and there is a
simlar open |lot there which has been there for 30 odd years.

M. Moore extends out behind M. Kennedy and from
his back yard he has a clear view of the existing awing and it
extends behind M. Kennedy's yard as well where M. Kennedy has
built an addition to his house in the rear. M. More, like |
said, supports nme and would have been here today but he is
i ndi sposed.

Ms. Finklestein lives here and she's been a
resident since | was there, at |east, and she supports me in
this case. She lives on Klingle Street.

M. Aldridge lives on a large property which is
sort of triangular in shape right here.

I"'mvery sorry. | shouldn't have brought them up
but I need soneone to help my nother.

CHAI RPERSON GRI FFI S: It keeps it animted. I
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don't mnd children. W require them on certain hearings
actual ly.

(Wher eupon, off the record.)

MR. PANDE: M. Aldridge's property, the house is
| ocated here. His living roomis back here. He has a clear
view of the awning on this side. This is his back yard up here.

PARTI Cl PANT: Do you want the door cl osed?

CHAI RPERSON GRI FFI S: I don't find it disruptive
at all so | really wouldn't worry about it.

MR. PANDE: Anyway, M. Aldridge lives here and
he has no objection to the awning. | have three other neighbors
who |ive around this. Two have a clear view of this existing
awni ng who will support ne in the circunstances. M. M chael
Brown |ives on Hawt horne Pl ace and Hawt horne Pl ace curves around
like this. He was one of the gentlenmen who opposed the
structure to start with and now says that he's okay with it and
he has communi cated sonmething that we have subnmitted to you.

M. Kennedy |lives next door. The previous
nei ghbor, M. Sherwin, who is a very good friend, obviously is
not involved in this anynore, but he had no objection when this
happened.

M. Kenon, who opposes this, Ilives across the
street right here on Hawt horne Place. He had indicated at that
time that he didn't see what the problem was but he's changed
his mnd since.
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M. Koezela wll tell wus where he Ilives, |
believe, in just a bit.

Next to M. Kenon?

MR. KOEZELA: Two doors.

MR PANDE: Two doors from M. Kenon. That is
roughly how these strange |ots have been shoehorned in. That's
how it is. That's the front entrance and that's the back
entrance.

MR. ROSS: Can you explain to the Board what is -
- |1 don't know nmy east, west, north south.

CHAI RPERSON GRI FFI S: Can you turn your mc on,
pl ease.

MR. RCSS: ImMmediately to the right of vyour
driveway apron on M. Aldridge' s property, explain to the Board
what's there as far as the sidewal k and the vegetation.

MR. PANDE: The sidewal k stops at M. Kennedy's
house. There's no sidewal k beyond that all the way down to the
street. The sidewal k ends here where ny gate is. Then there is
just a bit of nmy fence which is a continuation of the fence that
the Aldridges had down here. The Aldridges had their back yard
here, like | said. The front entrance of the house on Klingle
Street. The living room kitchen, and dining room are back
here. There over there and | believe this is south. Right, M.
Koezel a? M. Kennedy is south of ne.

MR. KOEZELA: Yes.
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MR.  PANDE: M. Kennedy is south of nme, M.
Aldridge is north of me, and the river is here. The river is
over here.

CHAI RPERSON  GRI FFI S: Any other questions from
the Board at this point?

VI CE- CHAI RPERSON RENSHAW If | my, just a
little bit of confusion on ny part. M. Pande, would you go
through the chronology just very quickly as to you say you' ve
owned the house since -- excuse ne. We hear a lot of noise
behi nd wus. This is remniscent of another Board hearing on
Sept enber 11t h. You have owned this house since 1991 but you
were not in the house at that tine in 19917

MR. PANDE: | was.

VI CE- CHAl RPERSON RENSHAW  You were?

MR. PANDE: [|'ve lived in D.C. since 1985 and we
bought this house in '91, the spring of '91. We |ived there
until '93. In the mddle of '93 we nmoved to London. My wife
has gone away and she's nuch better on dates than I am The
m ddl e of '93 or the spring of '93 we noved to London.

My nother's condition started roughly in '95.
The usual thing that happens is you get some pain in the knuckle
or shoulder or something like that and you just think it's
nothing and it progressed extrenely rapidly.

My father passed away in '97, February of '97.
W were in London, like | said, from '93 until the mniddle of
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' 97. W were transferred back to this country by my bank in
' 97. All this while I was trying to convince ny nother that
"You have to nmove back with us," and so on. Again, nmy wife is
better with dates but --

VI CE- CHAI RPERSON RENSHAW  \When you came back to
this country from London, you were transferred to Manhattan and
you lived in G eenw ch?

MR. PANDE: Yes, that is correct.

VI CE- CHAI RPERSON RENSHAW At what point did you

consult with the chair lift conpany to put a cover over this

area?

MR.  PANDE: I was working sinultaneously with mnmy
not her and the chair |ift conpany. It was continuously really
from'97 on. | would say the summer of '97 it was continuous.

One awning person would conme in and say, "It
can't be done. You need to get your shelter first.” The
shelter guy would say, "Wat does the awning guy want?" It

wasn't very systematic as you can see with the results.

VI CE- CHAI RPERSON RENSHAW  And was your mother in
the house in the sumrer of 1997 or was she with you? In other
words, had you | eased the house?

MR.  PANDE: The house had been |eased from '93
and the release was renewed just before ny father passed away
until the end of '99 to the Enmbassy of Spain but | had a sort of
condition with them that the tenant had been there for a |ong
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time and he said, "If you need it earlier, you can have it."

It was just a matter of personal acconmpdati on.
He had a renewal for two years so he said, "Okay. The extra
year | will waive." He was willing to |leave in two years after
the renewal in '97.

My mother has been with us since roughly a year
after ny father passed away. W canme to D.C., |like | said, very
frequently. This is our second hone. W would stay with
friends or, as today, we are staying at the Arny/Navy C ub,
University Club, or something like that where they have chair
lifts. We just used one today.

"Il stay with neighbors who live in Bethesda who
have an entrance fromthe garage to a bedroom at the | ower |evel
like an in-low suite I think you call it.

VI CE- CHAI RPERSON RENSHAW But in the summer of
1997 when you had consulted with the chair lift and the awning
conpany, your nother was or was not in the house? Your nother
was not in the house?

MR. PANDE: | n which house?

VI CE- CHAI RPERSON RENSHAW I n this house.

MR. PANDE: M tenant was in the house.

VI CE- CHAI RPERSON RENSHAW The tenant. And what
pronmpted you to start this change in the property when you were
not in the premses at that tinme?

MR.  PANDE: I had an wunderstanding with the
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tenant and | was hoping to convince himthat if he could |eave
earlier. He's a good friend really. He went to nmy school, to
Wor t on. He's a bachelor to it's very easy for himto nove.
just wanted to get things going.

My nother is saying, "You live in D.C. and you

live in Greenwi ch how can | manage? |'m going to stay sonewhere
else." | guess a son doing what sons do stupidly which is going
ahead and trying to convince ny nother that |'m creating

conditions for her to --

VI CE- CHAl RPERSON RENSHAW So you expected to
nove back onto the house in '97?

MR. PANDE: Not '97 because the awning conpany
took until '"98 to build it and the chair |ift conpany said they
are very backed up. They were not going to do it until *98.
The construction started in '98. It was del ayed considerably
and it was finally done, | think, in the winter of '98. Early
Wi nter perhaps.

VI CE- CHAI RPERSON RENSHAW  Thank you

MR. ROSS: Perhaps to state the obvious, the
question is why haven't you noved in yet?

MR. PANDE: I would have been staying there | ast

night if I could help it but there's no way | could bring ny

not her in. W have to put this chair lift. My tenant is
willing to | eave anytine. |In fact, he's going to |eave whether
I want himto stay or not. He's transferred back to Madrid and
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| would nove --

VI CE- CHAI RPERSON RENSHAW So the awning is in
but the chair lift is not in?

MR. PANDE: No, because when the problem started
the chair lift guy said -- | told himwe're having trouble with
the awning and they said, "You can't put a chair lift because if
ice goes into the mechanism it will just fail.

As Randy mentioned, he's not delighted about the
awning and the way it narrows down and then turns left and
right. He says this is not, what do you call it, |ike where
kids play or that sort of things. It has to be as direct as
possi ble. You don't want the nechanism turning around left and
right. You don't want it zig-zagging. The awning was bad. It
doesn't serve the function it was intended to.

VI CE- CHAI RPERSON  RENSHAW All right. |
understand. Thank you.

MR. PANDE: | certainly did not tell himto build
outside the property I|ine. He said, "Should | build it to the
fence? Your property line is where the fence is?" | said,
"Yes." | said, "Don't go outside the fence." Has it happens,
all these fences seem to be somewhere like two feet or three
feet or sonething fromthe property line, mne and ny nei ghbors.

VI CE- CHAI RPERSON RENSHAW  Ckay.

CHAI RPERSON  GRI FFI S: Any other w tnesses or
i nformation?
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MR ROSS: That's it.

CHAI RPERSON GRI FFI S: I would suggest that we
take a very brief eight-mnute break. Just cone right back at
12: 00 and then start in with cross-exanm nation by the ANC of the
Wi t nesses. Thank you very nuch. W'IIl be right back.

(Whereupon, at 11:50 a.m off the record until

12:01 p.m)

CHAI RPERSON GRI FFI S: Let us resune. Thank you
for that brief resbit. VW will continue. | understand that
actually there's probably a brief issue to take up. | believe
M. Kennedy has shown up. |Is that correct?

Are you M. Kennedy? Can you just into the mc
gi ve us your name and address?

MR. KENNEDY:  Sure. My name is John Kennedy and
nmy address is 5538 Hawt horne Pl ace, N W

CHAI RPERSON  GRI FFI S: Thank you. You have a
request for party status before us. |s that correct?

MR. KENNEDY: Yes, sir.

CHAI RPERSON GRI FFI S: I"I'l try and | ook at that
agai n. Do you want to briefly just give us the outline and
statement of why you believe you should be granted party status?
Were you given an outline of what the criterion for party
status is?

MR. KENNEDY: | don't believe so.

CHAI RPERSON GRI FFI S: Anybody have their copy in
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their file?

MS. BAI LEY: M. Kennedy, did you receive notice
inthe mail?

MR. KENNEDY: I received notice in the mil of
the hearing when it was originally scheduled for July.

MS. BAI LEY: Okay. Did it not outline the
request for party status in the mailing that you received?

MR. KENNEDY: It did to the best of ny know edge.

It said you had to wite in to request party status which |
did. 1 don't know if the criteria were set out in that letter.

CHAI RPERSON GRI FFI S: Ckay. Let's cut to the
chase. Basically in the letter to request party status there
are certain issues. Qobviously the person's nane, address,
request to appear to participate as a party, statenent whether
person will appear as a proponent or opponent. We have that
from you.

If the person will appear through |egal counsel
or not, and a witten statement setting forth why the person
should be granted party status. These are the critical pieces
if you just briefly talk to them

(1) property owner occupied by the person in
which person has interest that will be affected by the zoning
relief requested by the Board. I'"'m going to read these fast.
If you have a question you can ask ne.

MR. KENNEDY: Go right ahead.
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CHAI RPERSON GRI FFI S: Second, the legal interest
of the person has in the property such as the owner, tenant,
trustee.

Thi rd, t he di st ance bet ween t he person's
property, the property subject to appeal for the environnental
econom c, social or other inpacts likely to affect the person
and/or the person's property if the zoning relief requested by
the Board is approved or deni ed.

Fifth, an explanation of how the person's
interest is as identified in response to paragraph four which is
t he envi ronnent woul d likely be nor e significantly,
di stinctively, or uniquely affected in character or kind by the
proposed zoning relief than those of other persons in the
general public. 1Is that clear?

MR. KENNEDY: Yeah. I think I may qualify for
all of those criteria.

CHAI RPERSON GRI FFI S: I ndeed, and just elaborate
briefly.

MR. KENNEDY: Sure.

CHAI RPERSON GRI FFI S: We can't assune things.
You have stated in your letter that obviously you're an adjacent
property owner and that goes to a few of the issues. Just talk
about why that would then nmke vyou nore significantly,
distinctly, or uniquely affected in character or kind by the
proposed zoning relief. \Why are you different than the general
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public is basically what this is asking.

MR. KENNEDY: [|'m the imedi ate nextdoor nei ghbor
to the south of the awning and the variance or special exception
that is being sought the awning sits imediately adjacent to mny
property line. As for the -- I'mtrying to recall the criteria
laid out so quickly, but the aesthetics of the thing itself is
not in keeping with the character of ny house or the houses on
the street.

CHAI RPERSON GRI FFI S: Okay. Questions or
comment s?

VI CE- CHAI RPERSON RENSHAW M . Kennedy, have you
been briefed as to the new design?

MR. KENNEDY: | have.

VI CE- CHAI RPERSON RENSHAW You have. You will
testify later on but | just wanted to know whether or not you
had seen these new pl ans.

MR. KENNEDY: Yes, mm'am

CHAI RPERSON GRI FFI S: Questi ons, comment s,
notions? Well, | would nove that we approve party status for
M. Kennedy as set forth in the letter and the oral statenents.

VI CE- CHAI RPERSON RENSHAW | second.

CHAI RPERSON CRI FFI' S:  Di scussi on, questions? All
in favor?

ALL: Aye.

CHAI RPERSON GRI FFI'S: Opposed.
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You understand the issue with party status you
are able to cross-exam nation the wi tnesses. Now that we have,
in fact, proceeded through the beginning statenments, |'m not
sure how we go about dealing with that.

Ms. Sansone.

MS. SANSONE: M. Chairman, possibly you could
inquire whether M. Kennedy feels he's prepared to cross-
examni ne. He would have to limt his questions -- the tricky
part is going to be his questions would have to be limted to
the information that the applicant has presented and not exceed
the scope of that. That could be kind of difficult since he
wasn't present for that portion of the case.

MR. LEVY: Could | ask a question then?

CHAI RPERSON GRI FFI'S:  Yes.

MR,  LEVY: Is it possible to have M. Kennedy
then ask questions about the witten and actual submtted
material s?

MS. SANSONE: Yes, M. Levy. Perhaps M. Kennedy
could give the Board an idea of the types of questions he m ght
ask and then the Board could determine if they are within the
scope of the direct. W sinply can't rehash everything or be
of f track here.

CHAI RPERSON  GRI FFI S: Yes. | think it's
i nportant to say that we have actually gone out of our way to
accommpdate you in that the hearing was started. I think it's
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very inportant to have all the parties present and participating
in this.

It only brings clarity and that's what we're
| ooking for as a Board in order to deliberate.

I would ask, first of all, do you think you're
prepared with the information we can get in front of you to do
Ccross-exam nation?

MR. KENNEDY: well, first of all, | appreciate
you fol ks granting nme some leniency in granting ne party status
in as nmuch as I'mtardy. | would suggest that | wait until M.
Finney and M. Koezela offer their questions.

If there is anything that's not covered at that

point, | would pose them and if |'m out of order by asking
questions that weren't cover in the direct testimony, |I'm sure
you'll let nme know.

CHAI RPERSON GRI FFI'S: Good. | think that's fine.
You don't have to cross-exam nation. It is obviously sonething
you can do and we will help guide in that direction and allow

for sone |atitude based on the specific circunstances.

Then | would nove to M. -- is there conment or
obj ection?

MR. ROSS: Just one point of clarification. |
understand that M. Koezela can subnit his opinion when we get
to the opposing part?

CHAI RPERSON GRIFFI'S: | was going to get to that.
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M. Koezela is not a party in the case but is free to testify
and that will cone in a few steps.

M. Finney representing the ANC is a party and |
would turn it over to you, sir, for cross-exam nation.

MR.  FI NNEY: If you clarify what you nean by
Cross-exam nation.

CHAI RPERSON GRI FFI S: Absol utely, sir. For gi ve
me for not doing that. Cross-exam nation is when one is granted
party status, which you automatically are as the ANC
representative.

You are allowed to question the applicant and
their witnesses on the testinony that they have just presented
and that should be directly and specifically to what was
presented and testified and should bring clarification for your
m nd, or perhaps
-- maybe | won't go there.

MS. SANSONE: M. Chairman, perhaps | can help
out.

CHAI RPERSON GRI FFI'S:  The | egal version

MS. SANSONE: The cross-exanination should either
bring nore clarity, as the Chair stated, or point out anything
that you feel are weaknesses or om ssions or possible flaws in
the applicant's case.

MR.  FI NNEY: You do not want me to review and
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restate the position of the ANC-3G?

CHAI RPERSON GRI FFI S: No. IN fact, there is a
proper and appropriate time. Wiat we have in the first step is
that we have the applicant and the w tnesses -- each step that
the applicant and wi tnesses present evidence there is for the
parties the opportunity to cross-exanm ne that evidence.

W will then nove to the CGovernnent reports at
which time the ANC will give their reports. W will then go to
persons and parties in support which is testinony. Then parties
are allowed to cross-examne and parties in opposition. Then
we' Il have closing remarks by the applicant and that will be the
end. Does that neke sense?

MR. FINNEY: Yes. That nmekes sense. It helps ne
clarify this.

Let nme ask a few questions which | think get to a
very core question that was raised by M. Levy, and that is what
is before your Conmi ssion today. My | ask the architect or M.
Ross or M. Pande are the architectural draw ngs that you showed
today going to require a variance?

MR. ROSS:  Yes.

MR.  FI NNEY: Are the architectural draw ngs that
you showed today those that were presented to the ANC at its
neeti ng of Cctober 37

MS. DAVI S- AHVANN:  Yes.

MR. FINNEY: They have not been nodified in sone
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way since that hearing?

MS. DAVI S- AHMANN:  No, they haven't.

MR. PANDE: Wth one exception. At ny request
and the ANC s request on the plot plan we have shown a dotted
line that shows the existing awning on top of the proposed
repl acenment.

MR.  FI NNEY: I unfortunately was not at the
October 3 neeting but | was given the inpression by ny coll eague
and neighbor that this is not exactly the plan that was
presented to the ANC. We'Il get further clarification on that.

Now, when you canme to the October neeting of the
ANC and presented these drawings, did you present it as a
request for a special exenption, or was it presented as your
proposal to try to accommpdate and neet the objections of
nei ghbors?

MR. ROSS: The latter.

MR. FINNEY: The latter. So it was not a formal
submission in terns of the process of obtaining a special
exenption. |s that correct?

MR. ROSS: That is done as part of this process.

MR.  FI NNEY: It is not part of this process. So
is it then fair to say that what is before the Board, the
Commi ssion, M. Ross, is the original request for a special
exenption so that the awning can stand?

MR. ROSS: | think we clarified --
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CHAI RPERSON GRI FFI'S:  Your mic, M. Ross.

MR. ROSS: | believe we clarified that with both
the Chair and M. Levy earlier that we were proposing the
nodi fied structure for the variance request.

MR.  FI NNEY: But is it not true that you are
proposing this to the Board, the Conm ssion, w thout proposing
it to the ANC?

MR. RCSS: Absol utely not. It was proposed to
the ANC and plans were delivered to you, sir, personally and it
was presented and reviewed at the neeting you missed, sir.

MR. FINNEY: | think you stated earlier that when
you presented this, it was to try to nmeet the objections of the
nei ghbors and not as a step in a formal application for a
speci al exenption.

MR ROSS: Well, | don't want to get caught up in
the issue other than to say that this Board has the right to
grant a conditional special exception and if the conditions are
such that they neet with these plans and these plans are what's
required to give the function required by the applicant, that's
what we're asking for.

MR.  FI NNEY: Then |1 would ask the Conmi ssion
Chair and the |awer can the Board, or the Comm ssion, rather,
issue a nodified special exenption without going first back to
the ANC to get its views on the new variation of the special
exenption?
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CHAI RPERSON GRI FFI S: well, 1'Il interrupt your
cross-exam nation to answer that question. I think we did try
to bring sone clarification to that. |In that this is the case,

the information is allowed to be submtted as part of the case
and these new drawi ngs were submtted.

The Board, | believe, as nyself, are under the
understandi ng that what is before us is a special exception for
the proposed new work and that is what is shown on the draw ngs.
What was indicated to us and what you've just illunminated al so
is the fact that it was presented to the ANC on October 3.

Now, | think the issue nay be sonewhat in
semantics and maybe you need a foll owup question to get to the
heart of this, but if the plans are presented to the ANC, it is
not the ANC that will -- the ANC as an automatic party in the
case takes a position and, in fact, that is an inportant and
integral part to the process by which a special exenption would
be granted by this Board.

MR. FINNEY: Al right, M. Ross. At the Cctober
3rd neeting did you nake clear to the ANC what you were asking
from them was approval for a special exenption for the revised
drawi ngs or the revised plans?

MR. ROSS: | certainly hope that was the case.
At the initial neeting it was made clear that's what we were
applying for and that we were anenable to different plans.
Based on the ANC s decision at the first hearing, they asked us
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to prepare those plans and they were presented at the second
meeting. | think that was plain, sir.

MR.  FI NNEY: Well, | would ask you whether you
t hought the ANC was under that inpression by reading froma part
of the letter of October 9.

"After much discussion and after hearing from
both M. Pande and his attorney, as well as neighbors, the
Conmi ssion voted four to nothing to send this letter to BZA
stating that we still stay with our fornmer letter in which we
suggest that he tears down the present structure and work with
the |ine-of-sight neighbors.

The new cover nust be proportionate in height and
length and must not infringe on the use and enjoynment of
nei ghbors on their property. (No judgenent in this letter as to
whet her those conditions are net.)"

Going on, "We feel that M. Pande is very wlling
to try and acconmodate the neighbors while still providing
adequate coverage for his nmother's sliding chair and we express
this fact --

CHAI RPERSON GRI FFI S: If I could just -- if you

could make a brief -- you need to be asking a question and |I'm
not sure if you're trying to get a total reaction of a full
letter or whether you're actually --

MR.  FI NNEY: Just to this portion. Woul d you
react then to this statement in the letter of the Comm ssion of
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Cct ober 9. "We express this fact of our willingness to work
with the neighbors and invite himto return once the present
structure has been torn down conpletely and he can provide the
nei ghbors with a plan to which they will agree.” M question is
do you think on the basis of that letter that the ANC was gi Vi ng
its approval to your revised plans?

MR. ROSS: No.

MR.  FI NNEY: So is it not fair to say that the
ANC was not under the inpression that it was in a formal way
called for wunder zoning law for giving it's approval to the
revi sed pl an?

MR. ROSS: | can't say what was in the Advisory
Nei ghbor hood Conmi ssion's nmind, but | will say this, sir. The
reason we're here today is because we have cone up wth plans
that are the mninmum that we can to serve the function. | f
these plans as nodified are not approved, then M. Pande cannot
live there with his nmother so this is the issue presented to the
Board. | think the ANC understood that conpletely.

MR. FINNEY: Wuld you also say aside from being
synmpathetic to the nother's predicanent that what you are trying
to do is to shortcut the ANC-3D in the whole process?

MR. ROSS: Absol utely not.

MR. FINNEY: Wuld you be willing to return with
a revised permt, request for variance, or special exception
with these draw ngs, these new plans, at which the ANC then can
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fulfill its function under the |aw of passing judgenent on the
acceptability of these plans?

MR. ROCSS: It was ny understanding at the | ast
meeting that the ANC did that. They said that some of the
nei ghbors objected to the proposed nmodification and for that
reason they would not agree to us. That's the whole essence of
what | just stated.

If our alternative is to tear it down and cone up
with new plans, these are the plans. They were presented to the
ANC prior to the neeting and that's what the point of the
neeting was for, sir.

MR.  FI NNEY: You think you are being responsive
to the letter, the statement in the ANC letter inviting you to
return once the present structure's been torn down and he can
provi de the neighbors with a plan to which they will agree? Do
you think you are being responsive to that?

MR ROSS: | really do, sir. These are the plans
that we have proposed. There are no other plans that would
satisfy the function required.

MR.  FI NNEY: well, if I'm limted to cross-
exam nation, | think that's it. | may have some statenment in
summary. Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  You will be called for your
testi nony.

M . Kennedy, any cross-exam nation?
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MR. KENNEDY: Yes, please.

M. Pande, if | could just reference the letter
fromthe ANC again, the next to |ast paragraph.

CHAI RPERSON GRIFFI'S:  Actually, | would stop you
t here. It was a little bit of latitude we gave for the ANC to
actually introduce that. It would not go directly to the
testimony that was presented this norning. The ANC letter was
not given.

The testinobny that was presented was, in fact,
that they were -- they did do a presentation to the ANC and

think you could speak to that a little bit but | don't want to

go back into that letter. |It's perfectly appropriate testinony.
MR. KENNEDY: Ckay. As far as the existing
structure goes, had you folks -- did an architect prepare any

plans for the sliding chair to work in conjunction with the

exi sting structure?

MR. PANDE: No, | never enployed an architect.
If | had enployed an architect, | would have known that you
needed perm ssion before you built an awmning. | had consulted a

-- the first person | consulted was a chair lift person who said
that you can't even contenplate putting a chair lift unless
there is some m ni mum protection agai nst the el enents.

MR. KENNEDY: Do you know if a chair lift would
have worked with the existing configuration of the canopy?

MR. PANDE: | was told then it would work. My
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architect has worked, Randy Ahmann, who is present here, is our
architect. You have met her, 1 think.

MR. KENNEDY: Yes, | have.

MR. PANDE: She has worked with a different chair
lift conmpany fromthe one | was working with. | think the | ast
one is perhaps not in business anynore. They had suggested a
nore direct route which is a chair lift that goes directly down
from the car pad to the house rather than following a sort of
zig-zag or L shaped trajectory. Yes, it could have worked but
it would not have worked well at all is the answer to your
questi on.

MR. KENNEDY: But you don't have any plans to
support that notion that one woul d have worked with the existing
canopy?

MR. PANDE: No, | have no plans but Randy has
spoken to many conpani es. It's just a matter of being nore
expensi ve.

Is that correct?

MS. DAVI S- AHVANN: | think perhaps one could be
designed to work with the existing stair. W haven't done any
drawings for that. [It's not very econom cal use of space.

We think the current stair just may not neet all
the requirenents for the platform but we did not investigate it
to a great extent because we saw just nunmerous problenms with the
exi sting configuration.
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MR. KENNEDY: Is it accurate then for nme to
assert that you built a canopy that acts largely as a carport,
or exclusively as a carport right now, wthout any kind of
confirmation that a sliding chair lift would ever even work
t here.

MR. PANDE: That is not correct. I was told a
chair lift would work with woodwork. The first person | spoke
with was a chair lift person. | had stressed | wanted m nimum
structure which would go down the stair and take ny nmother into
the house. The chair lift person said that, yes, you can build
one of this Kkind.

In fact, sonme of the brochures that we have here

so chair lifts that are circular that go around a spiral
stai rcase. They just don't go around a CGshaped or Ushaped
structure. They can even go around a spiral. Cbvi ously they
cost a lot.

You weren't present here this norning but | had
stressed to the Board and to others that | was doing this |ong
di stance from London. | was under sone enotional stress, as you

can imagine with nmy father passing away and with the need to
bring my nother back.

It wasn't the nost thoughtful thing I've done in
my life. Absolutely not. Wuld | have built this with proper
information? O course not. Yes, | was told that a chair lift
can be put in and |'mpretty certain it can be put in, even with
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the existing structure but that's not the point we're trying to
make. The point we're trying to make is we are trying to
accomodat e your objections to the awning.

CHAI RPERSON  GRI FFI S: I think you answered his
questi on.

MR.  KENNEDY: | see you have sonme brochures on
chair lifts now. Do you have any draw ngs prepared that would
show a chair lift working with the proposed structure?

MS. DAVI S- AHVANN: We submitted these drawings to
Betco Mobility for quotations for different nodels. W haven't
taken it to the next step but they have seen these draw ngs.
They wanted to know the nunber of risers and the treads.

MR. ROSS: And M. Kennedy, just so you're clear,
Ms. Ahmann did review the plans and how it would work with the
chair lift. As a matter of fact, it was designhed so that it
woul d work and accommpdate the chair [ift.

MR. KENNEDY: Okay. Wth respect to the draw ng
that we see right there, the width dinmension; that is, the
easterly facing portion of the canopy as proposed is now
actually wider than the existing one.

I renmenber in the ANC neeting you folks had
mentioned that you thought it would be nore aesthetically
appealing to have sonething that |ooks |ike that as opposed to
something that sinply serves the purpose of covering the
| ocati on where the sliding chair would be | ocated.
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CHAI RPERSON GRIFFI'S: |Is there a question?

MR. KENNEDY: Yeah. 1'msorry.

CHAI RPERSON GRI FFI S: Let me just interrupt you
that you're referring to A-1 which is a plan.

MR.  KENNEDY: My question is why would you have
not designed it to sinply cover the chair lift itself and not
act as a carport?

MS.  DAVI S- AHVANN: If | may speak to that. \hat
| spoke to earlier is that the objective here is to discharge
t he disabled passenger safely under shelter from the elenents
and to provide an accessible route to the entrance of the house.

Just covering the existing driveway does not provide room to
di scharge the passenger and provide an accessible route so we
need additional w dth.

We need the width for the stair and the wdth

that we're showing for the stair is 48 inches which when the

platform lift is not in use is folded against the wall. W
still have a 36-inch mnimmw dth which is a requirenent for a
st ai rway.

MR. KENNEDY: M question is not so nuch why are
you covering the chair |ift portion or the proposed chair |ift
portion, but why is it covering the entire driveway as proposed,
if you woul d?

MS.  DAVI S- AHVANN: Because it would not be
practical or reasonable, if | may say, to discharge a disabled
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passenger froma car in difficult elenents, in the rain or snow
or so forth, and that's what we're seeking to do, to provide a
safe accessible access. The access begins from the point of
unl oadi ng the passenger and ends at the entrance to the house.

MR. KENNEDY: M. Chairman, |'m sure you'll tel
me if this question isn't proper given the original testinony.
Is it your intention to conply with what the ANC had said and
tear the existing structure down before being granted approval
for a new structure?

MR. ROSS: Yes. I think consistent with the
Chair's question, M. Levy's question, the existing structure
woul d have to be torn down and what we're seeking is a variance
for the proposed structure here.

MR. KENNEDY: That's all. Thank you.

CHAlI RPERSON GRI FFI'S: Okay. Moving on then, | do

not believe that we have an Ofice of Planning report. |Is that
correct? Okay. There's no Ofice of Planning report. W will
nove to other Governnent reports. |'mnot seeing any indication

that there are any outside of the ANC so we would nove to the
ANC.

VR FI NNEY: M. Koezela is going to be
reporting?

CHAI RPERSON GRI FFI S: Yes. ["1l run it through
one nore tine. The first of the six steps we go through, the
first step is the applicant. W have now gone to the second
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step of six which is the Governnment reports and that's the

O fice of Planning and the ANC.

From that we will then go to persons and parties
in support, persons and parties in opposition. Each step we
wi |l have cross-examination, perhaps a lunch break, and then

cl osing statenents.

MR.  FI NNEY: So, M. Chairman, at this point do
you want nme to review the actions of the ANCin this matter?

CHAI RPERSON GRI FFI S: Ri ght . | absolutely want
you to give the ANC Comm ssion's report, yes.

MR, FI NNEY: M. Chairman and menbers of the
Conmi ssion, ANC-3D has heard this case tw ce now. In the
initial instance it was on June 6 and sent a letter to the Board
of Zoning Adjustnent dated June 18th. | assume that letter is
in your record.

Basically that letter the Comm ssion found that
the awni ng was erected without a proper pernmt, that it violated
requi red zoni ng setbacks, that it was inconpatible aesthetically
with the residential neighborhood it is in.

Some neighbors refer to it as looking like the
entrance to a funeral parlor. It was of height and cl oseness to
i nfringe upon the privacy of adjourning property. Wile we were
synpathetic to the plight of M. Pande's nother, we urged the
Conmi ssion not to grant the special exenption which would have
al l oned the awning to stand.
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The matter was then considered again on October 3
and we sent a letter October 9. In this letter these points are
made. That drawi ngs were prepared of a revised structure but
they failed to get the approval of the neighbors who were nost
directly affected by the present canopy.

After much discussion the Conm ssion voted four
to nothing to stay with the forner letter that | have cited and
suggest that M. Pande tear down the present structure and work
with his neighbors on the structure and said the new structure
nmust be proportionate in height and | ength and nmust not infringe
on the use and enjoynment of neighbors on their property. It
recogni zed that M. Pande was trying to accommodate neighbors
and they expressed that fact.

Then in what is a key sentence to nme as we get
into this jurisdictional question, they invited M. Pande to
return once the present structure has been torn down conpletely
and he can provide the neighbors with a plan to which they will
agr ee. O course, they ask you to give great weight to these
Vi ews.

I don't know whether this is the appropriate time
for the argument that nothing in this letter as | read it
suggest that the ANC at its October 3 neeting was giving its
bl essing to the revised draw ngs.

I would contend that the ANC-3D is entitled under
law to weigh in a formal sense an application for the new
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structure which is adnmtted will require zoning variances and
present its views back to you and that you would then give them
great weight.

To do otherwise, M. Chairman, | would argue is
to bypass an ANC which has dealt with this matter and which
under law is supposed to deal with this matter. Thank you.

CHAI RPERSON GRI FFI S: Thank you, M. Finney. I
woul d say that both letters, October 9th being the nobst current,
it is indicated that the notice of the neeting was properly
publ i shed, a quorum was present, a vote was taken, and we wll,
therefore, give the ANC great wei ght.

M. Ross, did you have any cross-exani nation of
the ANC nenber ?

MR. ROSS: Very short, M. Chairmn.

Is it your contention, M. Finney, that the plans
ML through M4 and Al through A3 are different than the plans

presented to the ANC neeting?

MR.  FI NNEY: Since I was not at the October
nmeeting where the plans were presented, |'m not able to respond
to that question. |In raising that point, | was relying upon the

advice of a neighbor and friend who was at the neeting and he
suggested to nme that these were not exactly the plans that were
presented at the ANC neeting. M . Koezela perhaps can talk to
t hat point.
MR. KOEZELA: If | could --
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CHAI RPERSON GRI FFI S: It's not appropriate at
this time.

MR. ROSS: One second question. Wre these plans
ML through M4 and Al through A3 delivered to you on or about
Sept enber 20, sir?

MR.  FI NNEY: I received some faxed copies -- |
was out of the country -- of sone plans. That's correct. I
can't say whether they were Al, A3, and so on, but | did receive
architectural draw ngs of a proposed structure, yes.

MR.  RCSS: Were they different than these
reviewed this norning with the Board?

MR.  FI NNEY: Well, since | hadn't exam ned them
that carefully, | really can't say.

MR. ROSS: No further questions.

CHAI RPERSON  GRI FFI S: Questions of the ANC?
Let's nove on. Are there persons or parties in support com ng
forward to testify today?

MR. ROSS: We know of none. There are statements
inthe file.

CHAI RPERSON GRI FFI S: Yes. We have the letters.
Persons and parties in opposition then? In fact, at this
point, why don't we just shift the table around a little bit.
If you folks want to sit back and we'll just nobve fol ks over on
t he table.

I"'mtotally open on any sort of -- if you guys
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want to work out how you want to start to testify. You nmke the
decision quickly and we'll nove on. This is the part where
parties and persons in opposition will be giving testinony.
VWhoever would like to being can go ahead.

MR. KOEZELA: Do you want to start with parties
or persons?

CHAI RPERSON GRI FFI S: It's up to you. We're
starting with you, actually. Your mic is on. G ve your nane
and address.

MR. KOEZELA: M nane is Jack Koezela. | live at
5525 Hawt horne Pl ace which is across the street in a house out
fromthe entrance to the applicant's property.

M. Chairman and nenbers of the Board, thank you
for giving me this opportunity to offer a few comrents. | m ght
start with a couple points of clarification to pass questions
t hat m ght not have been heard due to procedural.

I do believe that the drawings that were
presented here this evening are indeed the sane, perhaps in nore
conplete form than those that were presented to nenbers of the
public at the ANC.

I ndeed, they are, | guess, to scale draw ngs
whi ch the documents that were provided to neighbors, | being
one, are not to scale and were not conplete in terns of the full
package that you have before you so if that clarifies. | don't
think M. Finney nisspoke. I think there was just sone
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CHAI RPERSON GRI FFI'S:  Thank you for that.

MR. KOEZELA: | do want to let you know that | am
here at the request of several of ny neighbors who are unable to
attend this hearing and they have given nme the Iliberty to
express their objection to the applicant's plan

I want to make one note for the record that | am
a long-tinme resident of Washington and | realize that all our
Boards and Comm ssions and even fellow neighbors are never able
to legislate style or taste except perhaps our Fine Arts
Conmi ssi on.

My conplaint, ny objection to this, ultimtely,
sure, | would like if there is sonething granted that it be
aesthetically pleasing, but | think the issue before this Board
fromme is one that really relates to the site plan

I called this to the attention of the ANC at the
time they heard it that while | am strongly in favor of -- |
forgot the term used earlier but |ike shoehorning in lots or
pi pesteam lots as a way to create diversity in size, type,
shape, variety, weconomic, and so on in our city and its
resi dential nei ghborhoods.

Indeed, this is one of those places where having
first granted that |lot layout, that should be the end of it. O
course, you wll find reasons and that's why you have these
speci al exception hearings.
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I think, indeed, where you have a rear yard and a
side yard directly affronting the front yard of a neighboring
property, that you should give great weight to any exceptions,
any special or otherwise variance or otherwise to those
situations.

I would ask you to strongly |ook at that and see
what the inpact is of sonmeone putting sonmething in their rear
yard or their side yard that sits in the front of soneone el se's
yard.

I also have recently become involved in an
organi zation called For All. It is an organization dedicated to
provi ding accessible golf courses for every citizen of our
country. I have becone uniquely aware of those issues and
barriers.

I would echo M. Finney's coment about the
sensitivity of all the neighbors and the organizations in the
Pal i sades nei ghborhood to M. Pande and the plight of his
not her. W have our deepest synpathies.

I would ask as part of the record whether any
consi derati on was ever given by the applicant instead of trying
to build over barriers, sinply excavating down and bringing that
car right up to the rear of the house as a way that it would be
out of sight and perhaps out of a | ot of people's mnds

I have no idea if that's possible given the
length of the run and the change in elevation, but | do indeed
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know that with the hilly terrain of the Palisades nei ghborhood,
drives and wal ks and everything always have to deal with those
ki nd of situations. That woul d preclude then the necessity of
havi ng any structure other than quick out of the car and in the
back door if it, indeed, is possible

I would ask also that this Board as we asked ANC
if it is at all considering a favorable decision on behalf of
the applicant to at |east consider the fact that you are | ooking
at an inconplete set of plans for what is to be constructed
there, not in ternms of the carport canopy but, indeed, because
you're lacking all the information regarding the lift itself.
VWhat does that lift look like? You may have seen sonme draw ngs
that are pictures in a booklet but, indeed, what is going to be
chosen.

The accomopdation of that factual situation, |
think, would call for this Board to deny the application -- the
applicant's request. I would further ask as we've asked
repeatedly in our letters to you that are part of the record. |
think our letter -- excuse ne for too nuch paper here. GCet rid
of that. Here, June 1. Sorry for the delay.

It goes on record and says we would ask
respectfully that this Board not render any decision until the
illegal structure is renpved, notw thstandi ng other avenues that
the applicant has in appeals processes. I think it's
out r ageous. I think it's a bad precedent to set and would ask
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you to so order. | thank you for the opportunity.
CHAI RPERSON  GRI FFI S: Questions from Board
menbers? M. RosS, cross?
MR. ROSS: No questions.
MR KENNEDY: M. Chairman and nenbers of the
Commi ssion -- Board, rather, | would first ask that -- |'m not
sure if it's within your procedural guidelines but | would like
to submit a petition that was signed by several other people in
addition to the one that you folks received in July. Anot her
nei ghbor of our on Klingle had took it upon herself to have sone
ot her folks in the nei ghborhood sign the petition.
CHAI RPERSON GRI FFI S: You have a new position
that you want to bring to the record today?
MR. KENNEDY: Yes, if | could.
CHAI RPERSON GRI FFI'S: Do you have copies?
MR. KENNEDY: Yes, sir.
CHAI RPERSON GRI FFI'S:  How nmany?
MR. KENNEDY: I'msorry. | only have two copies.
CHAI RPERSON GRI FFI S: That's not a problem Can
we meke copies and then we need to present one to M. Ross and
M. Pande. If you would bring it up to staff, she'll nake
copies while you're talking and get it distributed unless there
is --
MR. ROSS: There is an objection.
CHAI RPERSON GRI FFI'S:  There's an obj ecti on.
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MR. ROSS: There was a filing by M. Kennedy back
in June, | believe. Those neighbors who were corresponded with,
I haven't had an opportunity to speak not as M. Pande had an
opportunity to speak to these neighbors and learn what facts
t hey have been apprised of.

In the <case of M. Brown that M. Pande
menti oned, when apprised of the facts he changed his position.
For that reason, at this juncture | would oppose the entry of
any additional neighbor's signatures.

CHAI RPERSON  GRI FFI S: Any coments from the
Boar d?

VI CE- CHAI RPERSON RENSHAW I would like to see
how the petition reads.

MR. KENNEDY: By the way, if | my, of the, |
bel i eve, six neighbors who signed that, two are duplicate from
the previous petition. There are only four names on there.

CHAI RPERSON GRI FFI S: Only four nanes on the
petition?

MR.  KENNEDY: There are four names that are in
addition to the original petition.

MR. LEVY: I guess | would ask, and | think M.
Renshaw is interested in this as well, the petition that was
circulated, is the issue clearly stated on the sheet that was
signed? If that's the case, maybe it speaks to the objection.

CHAI RPERSON GRI FFI S: In my mind you' re dancing
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across a thin line. W want to look at it before we either say
accepted or not.

VI CE- CHAI RPERSON RENSHAW  That's it.

CHAI RPERSON GRIFFIS: If we're not taking it into
the record, |I'mnot sure how we review it.

VI CE- CHAI RPERSON RENSHAW Perhaps M. Kennedy
could read the introduction to the petition and we would get an
idea as to how the matter was presented.

MR. KENNEDY: | would be glad to.

CHAI RPERSON  GRI FFI S: I nean, it does put it
right into the record.

MR. KENNEDY: Wth respect to the issue of
timng, if | nmay, the drawings that were sent to all of the
nei ghbors who had signed the original petition was presented, |
believe, two days before the hearing. As to when -- as to being
short-circuited in terms of amount of timng, | don't want to
play tit for tat
but --

CHAI RPERSON GRI FFI S: I understand your point.
M. Ross.

MR. ROSS:  Yes. | hate to even raise this issue
but Septenber 20th is when the letter was sent out to M.
Kennedy with the understanding that he would distribute themto
hi s nei ghbors as a curtesy.

MR. KENNEDY: Sir, I'mafraid that's all together
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ei ther m staken or disingenuous because although the letter is
dated September 20, they were hand delivered to each and every

nei ghbor on the 1st.

MR. ROSS: That is correct. That is after we
understood that M. Kennedy would not distribute as we
originally understood he would. It was ny suggestion to M.

Pande to hand deliver themto the neighbors that we thought M.
Kennedy was going to distribute themto.
CHAI RPERSON GRI FFI'S:  ®od. Okay. | think we've

heard from both sides on that issue. Now we need to tal k about

MS. SANSONE: M. Chairman, you can al ways accept
themin the record and then deci de whether they should be given
any weight at all

CHAlI RPERSON GRI FFI S: This is the issue, and |
appreci ate that because it goes directly to ny |ine of thinking.

Sorry to cut you off there but it is the fact you can bring
this up in your testinony.

I would suggest that we accept that petition and
we will obviously review it. You'll have a chance to read it
now when we pass it out and react to it. If there is further
detail we need to bring up with it, we wll.

Let's not wait for that if you want to nove on to
somet hing el se and conme back to that so that the party does have
-- the applicant does have a chance to review it and so will we
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MR.  KENNEDY: "Il be very brief. | believe
between M. Finney and M. Koezela we've exhausted just about
every aspect of this canopy. As a practical matter, |1've lived
in nmy hone for a little over four years and M. Pande has not
been ny nei ghbor. He doesn't live there. | understand that his
ascertain is that he cannot live there until such time as he has
a sliding lift installed for his nother. Cbvi ously nobody
doubts the fact that M. Pande's nother would require sone sort
of apparatus to enter the house.

However, | have been very dubious of the claim
that is what the canopy was for originally, the existing canopy.

It was built approximately two and a half or three years ago.
I can't quite recall. I sought to have it renmoved by way of
being in touch with the design comm ssion.

It took a little while for the wheels to turn so
that the ANC would take it up. It was about a year between the
structure being built and ne actually calling M. Pande at his
home in Connecticut and nmentioning it to himsaying, "Sir, did
you seek a permt for this? It's really an eyesore for the
nei ghborhood. Wiy is it there?" He explained to ne that it was
for the benefit of his nother.

I didn't have any reason to doubt him at that
time and | said, "Well, sir -- he told ne that he was going to
be noving back to the neighborhood shortly and there was going
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| said, "wWell, sir, if that's the case, then
we' || just talk about it when vyou nove back to the
nei ghbor hood, " thinking | don't want to be a bad neighbor and
elimnate the ability for sonebody's handi capped nother to enter
her home.

That was the better part of a year and a half
ago. I understand M. Pande's assertion that |'m not going to
build a wheelchair [lift underneath sonething that now ny
nei ghbors are fighting. I can see what's brought himto this
poi nt .

If, in fact, he is desirous to nmove back to his
home at 5210 Klingle, then |I can see why he's hanstrung in not
building a chair Iift now, why he hasn't built one in the past.

But from a neighbors perspective, it's a structure that's been
there for two and a half years.

It violates those local zoning ordinances. It is
by all accounts from the fol ks who have signed these petitions
an eyesore. My only request of M. Pande would be don't hold
the figurative gun to our head by requesting the specia
exception on sone plans now.

Pl ease heed the request of the ANC and renove the
structure inasnuch as it's not a legal structure. That woul d
engender, | would think, the goodwill of the folks in the
nei ghborhood to take a serious look at what it is you're
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pr oposi ng.

I do understand M. Pande does not have the
opportunity to nove back onto that house until such tinme as a
chair lift is built and the canopy is over it. I woul d think

that the BZA would do everything to expedite a hearing to have
one approved and to consider a canopy that all nmenbers of
Hawt horne, the 5500 block of Hawthorne Place have had an
opportunity to review

At this tinme | do believe that M. Pande would
have a nmuch better opportunity to speak to us straightforwardly
about, "This is what | want. This is what | need," if the
exi sting structure was down.

At this tinme, for nyself and for the -- | don't
know if | can really speak on behalf of every neighbor who
signed this, but we're all dubious of the intention for the
canopy in the first place.

I would also say that the structure as proposed |
would not like that in ny neighborhood. It is not in keeping
with the character of the surrounding houses. The first step
after having renoved the existing structure would be to put
forward a design that acconmpdates the wheelchair itself.

I nmean, it shouldn't be there to cover an entire
carport despite Ms. Ahmann's contention that you need to cover
everyt hi ng. I  mean, people wuse unbrellas. Folks with
wheel chairs use unbrellas. |'mnot being glib. [|'mjust saying
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that we don't have to have another 500 square feet of canopy for
the times when M. Pande's nother would be getting into a car

If I could also speak to another issue, and that
is |I'm dubious of the notion that a canopy, whether it is only
wi de enough to cover a proposed sliding chair, or covers an
adj acent parking area for a car which would discharge or pick up
a handi capped person, actually serves the purpose of protecting
the noving parts of a sliding chair fromthe el enents.

Wnd and rain and snow. How is that supposed to
protect a sliding chair? | don't know. I don't design these
things. Perhaps |I'll get nyself in a present question that |I'm
not going to like to hear the answer to but I would just like to
hear the truth of the matter, whether or not these fol ks do say
that it absolutely needs to be covered, if the manufacturers of
these chairs say that it nust be covered and it will serve a
purpose to protect the apparatus itself.

That's all. Thank you very much.

CHAI RPERSON GRI FFI'S:  Thank you, M. Kennedy.

Questions fromthe Board? | want to just step in
qui ckly. I mean, | understand and it was clearly stated that
certainly froma nei ghborhood political standpoint it would have
been nore advantageous to tear it down.

Just to be clear in the fact that they are here
now for this special exenption that will deal with that. I
think what we have is a proposed new. | wonder if you have any
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chance -- would like to take the opportunity to speak to the new

pl ans and the new design that you've seen.

MR.  KENNEDY: |'ve taken quite a bit of tine
looking at the new plans and 1've spoken with M. Pande's
architect regarding them asking for -- when they were faxed to
me they were not to scale so | asked her what are the

el evations, what are the proposed el evations with respect to the
exi sting canopy.

VWat is the width and what are the building
materials going to be nmade out of. She answered all questions
to ny satisfaction and I'm still of the opinion that it is
sonmet hi ng that absolutely does not belong on that street.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. ROSS: No questions.

MR.  LEVY: M. Chairman, just to speak back to
the matter of the petition that M. Kennedy offered for the
record. | appears to speak to the existing structure rather
than the proposed repl acenent structure.

VI CE- CHAI RPERSON RENSHAW It speaks to
requesting the inmediate renpval of said structure as stated
here, and | quote, "W believe that it's the obligation of the
ANC to recommend the inmmediate renoval of said structure as it
was built without a zoning variance and that the BZA should
require its i mmediate renoval ."

CHAI RPERSON GRI FFI S: Ri ght. | would also note
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for the record that | don't see a date on it. | may be missing
it.

Any other questions, information that we need?

Anne just brought wup, forgive nme, what | was
meaning to in my last iteration. Quite frankly, we don't have
any authority to have the structure that's currently there torn
down. That cones out of another agency. Even if we wanted to,
we can't do it.

What we're doing is presenting on whether we give
a special exenption or not and that will then, as | was trying
to say, probably not directly enough, that will then predict the
results of what is there in the future, whether there is a new
structure, no structure, etc.

If there are no other comments, | would nove --

MR. FINNEY: Can | have final comments?

CHAI RPERSON GRI FFI'S:  Final conments?

MR. FINNEY: Final argunents?

CHAI RPERSON GRI FFI S: No, sir. You can cross
parties in opposition if you wanted.

MR. FINNEY: Let ne just ask ny two friends here,
when you cane here, did you receive notice that the purpose of
this nmeeting was to consider a special exception under Section
233 to allow the construction of a canopy over a driveway and
stairway, so on and so forth? Was that your understanding of
what was at issue?
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MR. KENNEDY: The sign for the hearing today is

right next to ny house and, quite frankly, | knew what it was
for so | didn't read the fine print. | didn't know if it was
for a special exception. | never received anything in the mai

that the hearing was postponed to this date but | knew it was

happeni ng because | called and found out.

MR. FINNEY: Did you ever receive any notice that
the Board of Zoning Adjustnent was going to consider a special
exception for a new structure, not the canopy?

MR. KENNEDY: I didn't receive any notice at al
by way of nmmil that this hearing was taking place.

MR,  KOEZELA: Li kew se. No notice from the
of ficials.

CHAI RPERSON  GRI FFI S: I'm sorry. Just to
clarify, you didn't get notice that the case was continued to
t oday?

MR. KOEZELA: No, sir. Only through phone calls
and in seeing the orange sign up

CHAI RPERSON GRI FFI S: Did you get notification
about the first hearing?

MR. KOEZELA: Right.

CHAI RPERSON GRI FFI S: And then our process is
that if cases are continued, the only announcenent that's nade
is at the hearing itself and that's when it was continued.
There woul d not have been -- | can be corrected -- there would
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not have been an additional notification, nor would there be in
any cases. |Is that correct?

MS. PRUITT: Correct.

MR. KOCEZELA: I don't know whether ny residence
is within the realm of the requirenment but | never received any
original notice either. Again, | did see the sign because we

live across the street.

CHAI RPERSON GRI FFI S: That's why we're redundant
with signs up there. We can easily check. W have the -- |
mean, we can easily verify and figure out a problemif there was
one because we do get the list of everyone that was mail ed.

MR. FINNEY: My | ask the Chair a question?

CHAI RPERSON GRI FFI S: I'm not sure. Can you
actually just nove your mc?

MR. FI NNEY: Under the Board's rules and
regul ations are you required to notify the ANC if you are going
to change the nature of the special exception which is being
request ed?

CHAI RPERSON GRI FFI S: Well, you bring up an
interesting point. | think in terns of advertising and in terns
of the case, any sort of notification and the posting of signs
does not talk about the specific case that w |l be presented
It talks about the relief that is being requested.

To that, the relief requested is a specia
exception as outlined and | don't think -- well, the case is now
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before us and the information is coming in. As all parties have
given information today, it's been accepted into the record.
The applicant has done the sane. Therefore, | think what you're
going to is whether it was inproperly advertised and | would say
absol utely not.

MR.  FI NNEY: I'm going to the question, M.
Chai rman, in your public notice of October 16th you stated that
this hearing 16710 was to hear about a special exception under
Section 233 for construction of a canopy.

The hearing has now been changed to a question of
whether to grant a special exception for a new structure, not
the canopy. My question, sir, is whether you can do that
wi t hout advising the ANC and getting its considered opinion as
to how it feels about the special exception for another
structure.

CHAI RPERSON GRI FFI'S: | understand your point and
I would say that exactly reading what you wote, which would
have been the notification to the ANC, that pursuant to 11 DCMR
Section 3104.1 for special exception under Section 223 to allow
the construction of a canopy over a driveway and stairway
leading to a single famly at premises 5210 Klingle Street, N W

I think what we are being presented today in this case is the
construction of a canopy.

MR. FINNEY: That is not a canopy | would say.

CHAlI RPERSON GRI FFI'S: Wl --
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MR.  FI NNEY: That is a wooden structure. It
isn'"t a tent. It isn't a canopy. I[t's not an awning. It's a
structure.

MR. LEVY: M. Chairman --

MS. PRUI TT: Actually, M. Chairman, | can shed a
little light or make it nore cloudy. For zoning a structure is

anything that is permanently affixed to the ground regardl ess of

if it's wood, cloth, or whatever. That's why it's called
construction of a structure. It's a zoning term
CHAI RPERSON GRI FFI S: In fact, 1'm just | ooking

for the definition to see if we even have a defined --

M5. PRUTT: W do. In fact, structure --

CHAlI RPERSON  GRI FFI S: Structure | understand
which | think this goes to, but canopy.

MS. PRUITT: It's only under Section 2502 which
actually deals with awnings but no definition

CHAI RPERSON GRI FFI S: Ri ght . My under st andi ng
with an awning and also in that section would be that it was a
tenporary application to a building for shelter. | think it is
clear in this case that each application is a permanent cover.
That would nove it toward structure

MR.  FI NNEY: | understand and this is sonewhat a
semantic ganme. What your initial hearing was was defined as a
canopy which can be a permanent structure since it has pipes
that are attached to the ground meking it a permanent structure.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128

But a canopy has a certain distinct meaning.
This canopy is not a wooden structure like this and you and the
Board, | suggest with all due respect, are changing the terns of
the debate on the Commi ssion and on the neighborhood and not
giving us adequate opportunity as required under the law to
consi der this proposal.

M5. PRUTT: Excuse ne, M. Chair. I just want
for clarification, the ANC reviewed, for |ack of another word,
the revised plans at the April 3rd neeting. 1Is that correct?

CHAI RPERSON GRI FFI' S:  Cct ober 3rd.

M5. PRU TT: So they have seen it. They are not
in favor of it but they have ruled on it.

MR. FINNEY: No, they did not rule. They saw it
but did not rule on its acceptability or unacceptability.

MR. ROSS: That's sinply not true. [N the letter
of October 9th they said they reviewed the plans and because
nei ghbors did not find them acceptable, they would stay wth
their original decision.

CHAI RPERSON GRIFFIS: Right. And | think you are
making a point, but | would tend to agree reading the official
letter, the npbst current one from the ANC, that they actually
did review They saw the new plans or the revised plans and
they did, in fact, act on that. Their action is going to be
given great weight and is very straightforward in this letter.
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I'"'mnot sure what nore is being asked here.

MR.  FI NNEY: I think I've made ny point, M.
Chai r.

CHAI RPERSON GRI FFI'S:  Very good. Thank you.

MR. LEVY: M. Chair, please, just so that | can
clarify.

CHAI RPERSON GRI FFI'S: By all neans.

MR. LEVY: The set of draw ngs that we're | ooking
at that everyone is discussing right now appear to ne to contain
two drawi ngs that show the proposal that we are discussing
relative to a special exception. But they also show four
drawi ngs of an existing structure.

CHAI RPERSON GRI FFI'S:  Correct.

MR. LEVY: | would just like for the applicant to
clarify which of these six drawings we're being asked to approve
for a special exception.

CHAI RPERSON GRI FFI S: That's a fine point. It
may not be lengthy. 1In fact, | think the answer to the question
is the Mdraw ngs or the A draw ngs.

MS.  DAVI S- AHVANN: The A drawings is the answer
to the question.

CHAI RPERSON GRI FFI S: So that would be Al through
6, if I'"'mnot mstaken, having given ny away.

MS. DAVI S- AHMANN: Al t hrough 3.

CHAI RPERSON GRI FFI S: Thr ee. I'm sorry. Al
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t hrough 3.

VI CE- CHAI RPERSON RENSHAW M. Chairman, did ANC-
3D review A drawings pages 1 through 3 at their October 3rd
nmeeting?

CHAI RPERSON GRI FFI'S:  Yes, they did.

MR. FINNEY: Since | was not there, | would Iike
M. Koezela to talk on that point. Wuld that be perm ssible?

CHAI RPERSON GRIFFI'S: | think an answer, which is
frankly nore anecdotal than anything, but if you were there,
mean, we have no way to say. Please, yes or no

MR KOEZELA: "1l be honest. | don't know
whet her these were the Al, 2, or 3. \What was reviewed as far as

I was concerned were docunents that were photocopied to us or e-

mailed to us that were not to scale. | do believe that they had
the -- the applicant had these present but, again, | can't tel
you exactly. I didn't go up and |look at what they were

presenti ng.

CHAlI RPERSON GRI FFI S: Okay. | would nmove to
closing remarks if there aren't other questions.

VI CE- CHAI RPERSON RENSHAW | just want to say
that M. Finney's argunent about this special exception, whether
or not we are |looking at the old plan and giving a blessing to
it or not a blessing to it, or looking at the new plan, the
revised drawing, is still a bit nuddied.

| do want to draw the Board's attention to the
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page 2 of the October 9th letter stating that the ANC wanted the
structure torn down and then provide the neighbors with a plan
to which they wll agree. That tells ne that whatever was
presented at the ANC neeting of October 3rd did not have the
vote of the ANC, nor the agreenent of the community at that
meeting or this letter would have precisely said that.

| feel that the confusion still is with us as to
exactly what we are considering today. VWile we have revised
pl ans, and now we know it's A drawings 1 through 3, we are well
into a case in such figuring out what is the applicable set of
drawi ngs that we have to contend with.

Again, | would just give great weight to what M.
Finney had to say and he is expressing the view of the
nei ghbor hood that perhaps there is confusion out there and that
the neighbors are not quite sure as to what plans are before
t hem

MR. FINNEY: My | nake a suggestion --

CHAI RPERSON GRI FFI'S:  Turn on your mc, please.

MR.  FI NNEY: May | meke a suggestion as to
resolve this? That the Board remand the case back to the ANC
which will decide at its next neeting as to whether it approves

or di sapproves of the new plans.

CHAI RPERSON GRI FFI S: Two things. | think you
may be overstepping legal ternms on that. W don't remand
anyt hing back to the ANC. | understand your point. Wen is the
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next meeting?

MR.  FI NNEY: The first Wednesday in Novenber
which is, | think, Novenber 6th or 7th. [1'Il prom se you speedy
di sposition.

MR. ROSS: If | mght be heard briefly, M.

Chai r man.

CHAI RPERSON GRI FFI' S:  Yes.

MR. ROSS: There's sinply no need for that.

Ms. Renshaw, | don't understand the source of the
conf usi on. Maybe it can be cleared up. There was one set of
drawi ngs al ways. These draw ngs were presented to the ANC Board
and they have determined that some neighbors object to this.
That's why we're here today, because those are the plans.
That's the best we can do.

I think the litnus test that the Board put up

that every neighbor has to find this aesthetically pleasing is

not the law, although | understand that's the ANC s role and
they are entitled to great deference. There's no point to
remandi ng.

These pl ans have been reviewed and M. Finney and
M. Koezela don't agree with them W're at the point in tine
where we have to have a decision on these plans. These are the
best plans consistent with the function that we need rendered by
the porte cochere.

VI CE- CHAI RPERSON RENSHAW  Did you present to the
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ANC t he end drawi ngs?

MR. ROCSS: Al  of them There's always been
seven drawi ngs, Al through A3 and ML through M. | asked the
architect to send ne a set. It went to the neighbors. It went
to the Board.

VI CE- CHAI RPERSON RENSHAW But was it clear at
the ANC neeting that you were honing in only Al, A2, and A3?

MR. ROSS: The whole neeting was about going

through those plans. | hope that was nmade clear. | can't speak
to whether it was clear in everybody's m nd. It was clear to
me.

Also following through logically what the ANC
said in their first neeting, that if the neighbors agreed wth
the revised plans, they would vote in favor of it. They have
been fairly presented the issue. These are the plans required
so M. Pande can stay in the hone and take care of his npther.

CHAI RPERSON GRI FFI'S: M. Levy.

MR. LEVY: Ckay. The Mdraw ngs in the set, what
do they represent specifically? And do they represent a
structure that you are intending to build or for what you are
seeki ng a special exception?

MS.  DAVI S- AHVANN: The reason for the M draw ngs
is to have a point of reference for the existing conditions.
They state they are the existing conditions, whereas the A
drawi ngs state they are proposed. They are only subnitted as a
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poi nt of reference.

CHAI RPERSON GRI FFI'S:  GCkay. Thank you.

VI CE- CHAI RPERSON RENSHAW I just want to say
that the M drawings, it just isn't clear that those were the
exi sting conditions. Just nmake reference of that. If we're
confused, |I'm sure the neighbors are confused al so.

CHAlI RPERSON GRI FFI S: I think this should be the
last set. The M drawi ngs and the actual title on the draw ngs
are nmeasured. Yes, there may have been a leap in ternms of
understanding that if you neasure sonething that it actually
exist, but there it is and |I think it should be clear for the
record that we had existing drawi ngs and proposed new draw ngs
represented in the Al through 3.

MR. LEVY: Just one other quick question on a
different subject, if I may, for the applicant. | would like to
know when M. Pande intends on moving into the house at this
point in tinme and whether your nmother will be living with you at
that time.

MR. PANDE: As soon as possible. As M. Kennedy
sai d, whenever the chair [|ift is installed. My tenant is
willing to |l eave any anyti ne.

MR. LEVY: Ckay. A followup question then. Are
you enployed in New York City or in Washington, D.C ?

MR.  PANDE: I["m enmployed in New York City. I
live in Connecticut and, as | said, we live in both places. W
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l[ive in D.C. and we live --

MR. LEVY: So you plan to occupy both houses and
not to | ease the house again. Thanks.

CHAI RPERSON GRI FFI S: I think we also mght want
to be kind of delegate in going into that realmin terns of how
it speaks to a special exenmption and the test that they are
required to prove or to be disproven.

Wth that, if there is nothing else from the
Board, closing renmarks?

MR. ROSS: Yes, very briefly. Thank you for all

the tine you have allowed us. We concede that there was a
violation of the zoning requirement. M. Koezela pointed out
that there was a violation. W don't dispute that. W concede
t hat . That's why we're here. That's why special exenptions
exi st.

W don't intend to shortcut the ANC s process.
On the contrary, we sought diligently to conply wth their
suggestion that we conme up with a new plan. W have done that
and it's not like there are nmany gradations of this plan.

We've gotten to the |east obtrusive, the |east
violative of the zoning requirenents consistent wth the
function. M. Pande has no affinity for awnings or carports.

He simply wants to live with his nother and have
a facility that will allow her access to the house. VWhat it
comes down to is whether the aesthetics of the new plan neet
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with the approval of the neighbors. The nei ghborhood is split
on that.

Previous to the additional subnission today,
there were nine households that said that they did not agree
with it. | can't tell you what facts they were supplied with.

I can tell you that one of those neighbors when
supplied with the background changed his mnd and there are in
your records seven neighbors, several of them imediately
adj acent to the property that said they find no problemw th the
facility.

M. Koezel a asked whether other alternatives were
possible. W had hoped that the architect could and M. Pande
made clear that there are none. This is the best plan that we
can come up with consistent with its function.

M. Kennedy said that he's dubious about the
intent of M. Pande. There should be no question about his
intend. His intend has always been to have a functioning chair
lift so that his nother can gain access to the house.

Again, this is not a runaround to have a carport
or an awning. He has no interest in that but for the fact that
if his nother had not been wheel chair bound, this facility would
not have been constructed. We're happy to make it a condition
that the porte cochere cannot be constructed unless and until
the chair |ift is constructed. That is the purpose of the
exception we seek.
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The ANC and M. kennedy have been adamant about
renoving the structure prior to putting in the new porte
cochere. I think we've indicated to the Board that we will do
t hat .

As M. Chairman pointed out, that's up to the
Enf orcenent division but, again, for the record, if we have a
speci al exception consistent with the porte cochere, it will be
renoved. There is an expense associated with that and the only
reason that it hasn't been done to date is because enforcenent
said we could leave it up until we had this hearing today.

Here we are. W have the plans that M. Pande
after a great deal of tine and expense and relying on architects
who know what is required has cone up with and we think that it
nmeets the test for a special exception.

There is undo hardshi p. It is a unique piece of
property and we woul d suggest that the new plans are consistent
with the nei ghborhood and do not unduly interfere with the use
and enjoynment by nei ghboring properties. Thank you.

CHAI RPERSON GRI FFI S: Thank you very nmuch. I
woul d actually just make one quick statement to correct ny
earlier statement about variances. The special exenption that
we have before us is actually looking at if this is granted, it
is granted based on the judgenment of the Board that it is within
harnmony of the general purpose of the zoning regul ations and
zoni ng map and does not tend to adversely affect use of adjacent
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properties. Of course, that is always subject to special
conditions as specified by this Board.

I'"'m going to do this. I'm going to propose two
t hi ngs. One, to get sonme comments on how we want to proceed
with this and get a date perhaps for decision naking unless the
Board is so inclined to nake a bench decision on this. If the
Board is inclined to nake a bench decision, | would suggest that
we, in fact, adjourn for lunch and return in the afternoon. I
woul d enj oy comments on those two.

Sorry to just stop you in your tracks. | woul d
be inclined in order to bring sone nonicom of reconciliation, if
not total reconciliation, to perhaps keep the record open for a
very brief period so that we can be assured that nei ghbors and
possi bly ANC nenbers can review the proposed pl ans.

I amnot in favor of keeping the record open past

the tinme that would have to be allowed to go into the Novenber

nmeeting which is the 6th and 7th and then noving on. |'m hoping
court counsel will be telling me if 1'm doing things that |I'm
actually not even allowed to do. I would put that wup for

di scussi on.

I'msorry, Ms. Sansone.

MS. SANSONE: M. Chairman, if you do |eave the
record open for the ANC or neighbors to coment, then the
applicant should be given a reasonable chance to put in any
final response to those comments.
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CHAI RPERSON GRI FFI S: Ri ght . I will underscore
and overstate that it would be a brief time if we would because
we will have to allow basically the doubling and tripling of
time for responses and re-responses and getting it to us, etc.
That bei ng
said --

MR. LEVY: M. Chairman, | would ask for you to
make a bench decision, that is obvious, but if we were to go for
a future decision neeting and |eave the record open and then

change the decision neeting date or not.

CHAI RPERSON  GRI FFI S: Go ahead. Let's talk
reality here.

MS. PRU TT: I'"'m |l ooking at the schedule now.
W're at the 16th. Usually we allow at |least a week for

responses from anybody so if you're going to ask the ANC to
submit sonething, | would assune that the soonest they could get
us sonething would be the 19th at the very soonest.

Then you would still need at |east another week
for M. Pande to respond which puts us at the 26th to get it out
to you by the 31st. That's a really, really, really tight tine
frame that | think would be very difficult.

CHAI RPERSON GRI FFI'S:  We're tal ki ng Noverber?

MS. PRU TT: That's for the Novenber so that
woul d then kick it to Decenber or a special public nmeeting.

CHAI RPERSON GRI FFI S: Let's get a quick read.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

Are we able to do a bench decision today? Do people feel
confortable that the case has been heard?

MR. LEVY: I would be willing to make a bench
deci si on today.

VI CE- CHAI RPERSON RENSHAW | woul d not .

CHAI RPERSON GRI FFI S: If you're confortable, M.
Hannaham you can coment on that.

COWMM SSI ONER HANNAHAM I would be unconfortable
in maki ng a bench deci sion today, too.

CHAI RPERSON  GRI FFI S: Okay. In which case |
woul d then suggest that we set up a decision meking hearing and
that the case would be closed at the end of today.

VI CE- CHAI RPERSON RENSHAW  And not allow for any
addi tional testinony and not to keep the record open? |Is that
what you're sayi ng?

CHAI RPERSON GRI FFI S: That's right. I nmean, |

think an inportant reason to keep the record open is for us to

get addi ti onal information that will help us in our
del i berati ons. I'"'m opening up a little bit o latitude here
because | think there was sone -- well, whatever it is.

There's obviously not strong comments on sone of
the cases here, sone of the information that was here, even
though it was presented. | am hesitant to keep the record open
of an additional nonth or nmonth and a half because ny feelings
that this Board does not need additional information
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I think it goes nuch nore towards nmeking it a
nor e amenabl e and nei ghborly issue, but I"mnot sure if we don't
-- who can predict whether we just add fuel to the fire if we
just keep extending this on and on.

MS. PRU TT: Excuse me, M. Chair, | have a
coupl e of questions. One, how |long you want to | eave the record
open, and are you | eaving you open for every or anything to cone
in?

CHAI RPERSON GRI FFI S: Right now we're talking
about not having the record | eft open.

VI CE- CHAI RPERSON RENSHAW Ms. Pruitt, what is
our decision date in Novenber?

MS. PRU TT: Novenber 6th.

VI CE- CHAI RPERSON RENSHAW  Novenber 6t h.

MS. PRU TT: You need to have -- we need to have
stuff to you by the 30th so that you can have tine to read it by
the 6th which puts us down to only two weeks.

VI CE- CHAI RPERSON RENSHAW well, if we could
| eave the record open until the 30th?

MS. PRU TT: No.

CHAI RPERSON GRI FFI'S: Leave the record open for a
week.

VI CE- CHAI RPERSON RENSHAW  For a week.

CHAI RPERSON GRI FFI S: Basically for new
information. W add a week to it for response.
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VI CE- CHAI RPERSON RENSHAW  And that brings us
to the 30th.

CHAI RPERSON GRIFFI'S:  And then to the 30th gi
us time.

VI CE- CHAI RPERSON RENSHAW  All right.

CHAI RPERSON GRI FFI'S:  Is that acceptable?

VI CE- CHAI RPERSON RENSHAW  Accept abl e.

142

up

Ves

CHAI RPERSON GRI FFI S: Now, if that is, in fact,

our proposed portion of the action, how do we want to linmt the
information that's coming in? | would suggest that we ask for
response from the neighbors that go directly to sheets Al to 3
with the understanding that obviously the M drawi ngs are the
exi sting and are the background for that.

I would suggest that the ANC if it can call a
speci al neeting. I won't tell them how to do it or what to do
but if they can present comrents fromthe ANC -- officially from
the ANC, that would be inportant, too. |I|s that anenabl e?

VI CE- CHAI RPERSON RENSHAW  That's anenabl e.

CHAI RPERSON GRI FFI'S:  Very good.

M5. PRUTT: Can we go back over this just for
clarification, please? The record is going to remain open for
one week until the 19th for the neighbors to respond to the
dr awi ngs.

CHAI RPERSON GRI FFI'S:  Correct.

MS. PRU TT: Then M. Pande will have until the
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26th to respond to any of those subm ssions.

CHAI RPERSON GRI FFI'S:  Correct.

MS. PRU TT: Then vyou'll nmake a decision on
Novenber 6t h.

CHAI RPERSON GRI FFI'S: G eat.

VI CE- CHAI RPERSON RENSHAW  And to specify that we
are | ooking at sheets Al through 3.

MS. BAI LEY: Al so, no additional notice will be
sent fromthis office to anyone.

CHAI RPERSON GRI FFI S: Thank you very nuch for
t hat . I will take a nmonent just to ask is everyone clear on
what we're doing.

MR.  FI NNEY: What is the date that you want the
ANC to reply?

CHAlI RPERSON GRI FFI'S: 19t h.

MR. FINNEY: Thank you.

CHAI RPERSON GRI FFI S: Very good. Yes, M. Ross?

Last word.

MR. ROSS: How should we deliver that? Should |
conme down here for a copy or ask that the ANC send nme a copy on
the 19t h?

M5. PRUITT: Actually, that's a very clear point.

Everybody has to serve everything on each other.
MR ROSS: On that date?
MS. PRU TT: Yes. That nmeans ANC, if you subnit
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sonmet hing, you need to serve it on M. Pande because he's the
only other party really. O M. Kennedy al so

M. Kennedy, if you submit sonething, you need to
serve it on the ANC and to M. Pande.

CHAI RPERSON GRI FFI S: Yes. Let's be very clear

with that. 1It's your responsibility to get the information out.
If it isn't two dates -- if it isn't served by those dates, it
will not cone into the record and we won't be considering it in

our deci si on making.

I would strongly urge, and vyou have to,
obviously, deliver one to this office that goes into the case
file and have it dated, etc.

MR. PANDE: Wuld a copy go to ny attorney? |
don't want it msplaced while I'mtraveling.

MR. ROSS: The service should be nade on ne.

CHAI RPERSON GRI FFI'S:  Yes. As the representative
that would be the edice that they have.

MR. ROSS: Does this allow for the neighbors or
only the parties? |'mconfused on that.

CHAI RPERSON  GRI FFI S: No, actual ly. Quite
frankly, we've been very lenient and open on this. W asked for
t he nei ghbors and the ANC.

MS. PRUTT: In reference to that, do the
nei ghbors then have to serve their subm ssions on everybody?
Normal Iy we only do that with parties.
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CHAI RPERSON GRI FFI S: I may be overstepping ny
authority to do that. Yeah. In fact, that's becoming very
cumber some.

VI CE- CHAI RPERSON RENSHAW I mght suggest that

if any neighbors have anything that they want to say to the
Board, that it go through the ANC.

CHAlI RPERSON GRI FFI'S: Exactly. A clear point and
I think that is very inportant.

VI CE- CHAI RPERSON RENSHAW Then M. Finney wll
direct it to us by the 19th.

CHAI RPERSON  GRI FFI S: G eat . Fabul ous. I am
goi ng to now concl ude then our norning public hearing of Cctober
16t h.

(Wher eupon, off the record at 1:30 p.m for lunch

to reconvene at 2:28 p.m)
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A-F-T-EERRNOON S ESSI-ON
(2:28 p.m)

CHAI RPERSON GRI FFI S: The hearing please conme to
order. This is the October 16th public hearing of the Board of
Zoning Adjustnents for the District of Colunbia. My nane is
Geoff Griffis, Chairperson.

Joining me today is Vice-Chair M. Renshaw.
Representing the National Capitol Planning Comr ssion is David
Levy. Representing the Zoning Comm ssion is Carol Mtten.

Copi es of today's hearing agenda are available to

you. They are located to ny left near the door where you came

in. Al'l  persons planning to testify either in favor or
opposition are to fill out two witness cards. These cards are
| ocated at the end of the table in front of us. Upon coni ng

forward to speak to the Board, please give both cards to the
reporter who is sitting to my right.

The order of procedures for special exceptions
and variances is first, statement of the wtness of the
applicant; second, Government reports including Ofice of
Pl anni ng, Department of Public --

MR. DRAUDE: Pardon, M. Chair.

CHAI RPERSON GRI FFI'S:  Yes, sir.

VR DRAUDE: This is an appeal, not an
application.

CHAI RPERSON GRI FFI'S: Oh, you know, that's a very
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pertinent point. Thank you very much as | go about readi ng what
is in front of ne.

If an appeal application is on the agenda, as it
is this afternoon, then | shall go through the follow ng. The
procedure for the appeal application will be as foll ows.

First, statement and w tnesses of the appellant,
the zoning admnistrator or other Governnent official, the
owner, |essee, or operator of the property involved, if not the
appel | ant, the ANC in which the property is |located,
intervenor's case, and sixth, and final, rebuttal and closing
statement by appel | ant.

Cross-exam nation of the wtnesses is pernmitted
by the applicant or the parties. The ANC in which the property
is located is automatically a party in the case.

The record will be closed at the conclusion of
each case except for any material specifically requested by the
Board and the staff. The staff will specify, of course, at the
end of the hearing exactly is expected.

The Sunshine Act requires that the public hearing
on each case be held in the open before the public. The Board
may consistent with the rules and procedures of the Sunshine Act
enter executive session during and after the public hearing on a
case for purposes of reviewing the record or deliberating on the
case.

The decision of the Board in these contested
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cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board request that persons
present not engage the members of the Board in conversation.

Pl ease turn off all beepers and cell phones at this time so as

not to disrupt the proceedings.

The Board will nake every effort to conclude this
appeal as near as possible, in fact | would enbellish here, to
5:00. If the afternoon case before us is not conpleted by 5:00,
we will assess whether and how we will finalize this case.

VI CE- CHAI RPERSON RENSHAW M . Chai rman, are

there any tine restrictions on testinony?

CHAlI RPERSON GRI FFI S: I think we wll get to
that, and that's an excellent point. At this tinme the Board
will consider prelimnary matters. Prelimnary matters are
those that relate to whether a case wll or should be heard

today such as a request for postponenent, continuance or
wi t hdrawal , or whether proper and adequate notice of the hearing
has been given.

If you are not prepared to go forward with this
case today, or if you believe the Board should not proceed, now
is the tinme to raise such matters. I would request the staff
et us know if there are any prelimnary matters.

MS. BAI LEY: Good afternoon. Yes, M. Chairnman.

There are two. That concerns the two cases that were initially
advertised for this afternoon have been w thdrawn. That's
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application No. 16771, Jemal's Citadel LLC, and 16642, the
appeal of D.C. Public Schools, M chael Sussman/ Georgetown Flea
Mar ket . Both of those cases have been withdrawn. No further
action by the Board is required.

CHAI RPERSON GRI FFI S: Thank you very much. Any

other prelimnary matters? Well then, let's nove forward.
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MS. BAILEY: This is an appeal of application
16764, Darrel J. Ginstead, pursuant to 11 DCMR ?? 3100 and 3101
from the admnistrative decision of Denzil L. Noble, Deputy
Admi ni strator, Departnent of Consuner and Regul atory Affairs, in
the issuance of a building pernmt (#B430178 issued on Cctober
13, 2000 to WIIliam Wahabi, permitting the construction of a new
house allegedly not conplying with the height, |ot occupancy,
rear and side yard requirenents in a R 1-A District at the
prem ses 2944 Chesapeake Street, Northwest. The property is
| ocated in Square 2256 on Lot 30.

All those wishing to testify please stand and
rai se your right hand.

(Wher eupon, the witnesses were sworn.)

MS. BAI LEY: M. Chairman, just briefly, 1 just
wanted to remind the Board that we did receive an ANC report
just now, and it has been passed out. So an ANC report is
avail abl e on this case.

CHAI RMAN GRIFFI'S:  Very good. Thank you.

Ckay.

MR. BROMAN: | have sone prelimnary matters.

CHAI RMAN GRI FFI'S:  Yes, M. Brown.

MR. BROMWN: First is housekeeping w se.

I'"'m Patrick Brown, |'m counsel for the property
owner . In my prehearing submission | requested formally to
intervene as a party. That may have occurred prior to ny
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i nvol venent in the case, but | want to confirm party status and
all the entitlenents that cone with that.

And second, nore inmportantly, in my brief |
raised the tineliness issue, which as you know, divests the
Board of jurisdiction to hear the case and decide it. G ven the
underlying nature and critical nature of that, my suggestion
woul d be that we deal with that issue first given the eight plus
mont hs that passed between when the appellant knew about the
i ssuance of this permt and in fact put his know edge in
writing, which is the substance of his appeal, and the filing of
this appeal it clearly crosses the bright line that the Court of
Appeal s has established at the two nonth mark, and not to no
smal | degree prejudiced ny client by allowing him to proceed
unknown for that eight nonth period.

I'"d like to take that matter up. The tineliness,
agai n, because without jurisdiction the Board has no basis for
goi ng forward.

I think also if you read the appellant's brief
and you read nmy brief as to the chronol ogical issues, there's no
di sagreement on the tine table as far as what happened and the
fact that from a period of October 7" or mid-Qctober 27, 2000
to June 28, 2001 that this appeal l|ied unbeknownst to anybody,
unfiled and as a result this house was built in that period of
time with ny client having no know edge, no contact with M.
Grinstead, the appellant. So that unbeknownst to him all of a
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sudden he's got a house that's under roof, really at the trim
stage, interior trimstage and an appeal is filed.

So it's very late in the gane, great prejudice to
ny client and | think it's the clearest case |'ve seen, and |'ve
argued tineliness on both sides before this Board where this
appeal is wuntinmely and should be dismissed for |lack of
jurisdiction.

CHAI RMAN GRIFFI'S:  Good. Thank you, M. Brown.

Al right. You bring up several issues. First
the request for intervenor status. We have that and it is
Exhibit 24 in the case file. And we are recognizing M. Whab
as intervenor party, an interest who is being represented by M.
Brown. And unless there are comments, questions on that, we can
nove forward.

I would suggest that we actually go down the
summary of opposition as submitted. There are three issues, and
the first is M. Brown has just outlined and spoken to is the
appeal is wuntinely and nust be dismssed for lack of

jurisdiction.

If it is in favor of the Board, |I would just take
each of these individually. | would have the appellant respond
to that briefly and we will nopve accordingly on each of these

i ssues.
MR. DRAUDE: M. Chairman, may | conment on that.

James Draude, representing the appellant.
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CHAI RMAN GRI FFI'S: Thank you.

MR. DRAUDE: We do object to the Board taking up
essentially the owner's case first in the order in which the
owner choose to pursue it. | believe we have the right to put
on our case first.

I do not agree -- | recognize that they raise the
i ssue of tineliness, but | do not agree and strongly disagree
that the facts on which you could base a decision about
ti meliness or uncontested.

M. Brown said that the developer went ahead
unknowi ng about M. Ginstead's objections to the project,
unknowi ng that M. Ginstead was pursuing the DCRA to get them
to mke a decision that the project violates the zoning
regul ations. M. Ginstead will testify under oath that all of
that is not true.

W want to have the opportunity to put on as part
of our case the facts of this case through M. Ginstead' s
testinmony beginning from the objections that he and the
nei ghbors raised prior to the issuance of the pernit and
continue to raise throughout that. W want to show that the
owner, the developer, M. Whabi, was well aware of those
obj ections and choose to just proceed at his own risk before
those objections were resol ved by DCRA.

So, we do not accept the contention of the owner
that the facts on which you could base a decision, both about
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tinmeliness as well as about |aches which overlap to sone extent
are uncontested, and we want to have the opportunity to put
t hose facts on. And it seens to me it will nake no sense to
split this case up into three parts, and we particularly object
to having our case split up into three parts. The owner can
present his case anyway he wants to, but it wll not be
econom cal to come back at three different occasions to have
testinony about the facts, about what issues were raised,
etcetera. And so | object strongly to departing from the
ordinary course of the proceeding and allowing the owner,
essentially, to go first.

MR. BROWN: M . Chai r man, and given the
particularly --

CHAI RVMAN GRIFFIS: M. Brown, I'll let you finish
your thought there. | cut you off.

MR. BROMN: And |'m not attempting to usurp the
appellant's case, |'m trying to raise the point which is
prelimnary to their case and whether in fact this Board has
jurisdiction which, | think, can be resolved on a fairly limted
basis on the fairly limted facts.

Again, M. Draude | think highlights the npst
critical elements when he refers to Cctober 2000. That's when
his client's clock started to run. Havi ng acknow edge that,
that an appeal was not filed until June 28, 2001, eight nonths
later, is fatal on the tineliness argunent based on the Waste
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Managenent case, which |'ve provided to the Board because it
turns out it's unpublished, it's so new.

They said two nonths is a fairly bright line in
the sand absent sone circunstance which prevented the appell ant
fromfiling the appeal, not that he choose not to file it, but
sonmething that affirmatively prohibited himor restricted himin
filing the appeal. At all times after October 2000, whether
it's the 7”', the 13" or somewhere shortly after that when in
their brief they knew construction began, he had the know edge,
the requisite know edge and then the duty to act in the tine
peri od.

We're not splitting hairs here because it's eight
nmonths. And, in fact, ny client will testify during that period
he had a valid pernmt, he exercised that pernmit and this house
went from being vacant land to a structure that was totally
under roof, was roofed, all that was left was the interior trim
work where we are today. So the prejudice is clear to himthat
he proceeded in good faith based on an issued permt.

The Court of Appeals in this case, it's
remarkable, (1) it's kind of a progression of cases, but they're
quite unforgiving;, that after that two nonth period the Board
does not have jurisdiction and the appellant has sat on his
rights, and end of discussion.

So I think it's critical to take it up now,
rather than later in the interest of the Board' s duties and al so
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use of our tine in an appropriate nmanner.

The | aches and estoppel argunments flow from that,
and the direct and rather substantial prejudice to ny client
that resulted for no good reason waiting eight nmonths to file
this appeal.

And we don't have to get into the technical
i ssues, the height and width, or what not to deal. And | think
this case is fatally flawed just on the tineliness issue.

CHAI RMAN GRI FFI S: | appreciate that. And what
I"m hearing, in fact, is that M. Draude obviously has made the
assertion, but also in hearing fromyou that we really need to
get into the case in order to establish the time line in order
to really even get to the tineliness of this and then that
timeliness, the other issues will flow through.

So, | would propose, and of course counsel has
i ndicated that we can in fact take these up as part of our case
hearing. |If there's no comments or objections to that, | would
propose that we nove forward in that matter.

COW SSI ONER M TTEN: That's fine. | rmean, |
appreciate what M. Brown is saying, but | think it's
conplicated enough that we need to give the appell ant adequate
time to respond to the issue of tinmeliness, and it's clear that
they will do that in the context of their case.

CHAI RMAN GRI FFI'S: Thank you

In which case, we can proceed.
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MR. DRAUDE: I have one other question. Per haps
I should consult with Ms. Pruitt off the record for just a
second.

CHAI RMAN GRI FFI'S:  Certainly.

MR. DRAUDE: Trying to figure out what docunents
came before the Board.

I"I'l address this as part of my brief opening

stat ement.

CHAI RMAN GRI FFI S: Good. Actually, before you
get into openings, what | would like to do is just get an
assessnment on tinme that you'll need for your presentation.

MR. DRAUDE: I think that | have a brief opening
statement, which will be certainly less than five mnutes. M.
Ginstead will then testify regarding the facts underlying the
case. | expect that his testimny should probably be 15
m nut es. And then M. Gesham who is an architect, wll

testify about the zoning issues in the case and the draw ngs.
And his presentation will surely take at |east 30 mnutes, and
possi bly | onger, depending on questions fromthe Board.

I would then like the opportunity to make a
closing statenent at the appropriate time in the proceedings.
And how long that will be, I don't know, until | find out what
everybody el se says.

CHAI RMAN GRI FFI S: So we are upwards of an hour
estimted tine.
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MR. DRAUDE: Can | give you another estimte?
Shorter. Shorter estimate.

CHAI RMAN GRI FFI'S:  Yes, go ahead.

MR. DRAUDE: M. G esham says he can nmake his

di rect presentation without questions in 15 minutes, and | think

M. Grinstead's testimony wll probably take 10 wi thout
questi on.

CHAI RMAN GRI FFI S: G eat . Okay. O course,
we'll want to spend as much tine as needed, but we also want to

expedite this and not keep everyone all afternoon.

I would suggest, M. Hart, if you're running the
clock if it's at all possible, that we do | ook at -- you said 15
m nutes, 10 and 5, is that correct?

MR. DRAUDE: That's correct.

CHAI RMAN CGRIFFI'S: | would suggest that we put 30
m nutes on. W will not be counting our questions or any tine
that the Board takes for gathering information and asking
guesti ons. And that way we can, obviously, have a fair and
equitable time for the other parties.

MR. HART: There is a problemwth the timng, so
I will make do with the one in the wall.

CHAI RMAN GRI FFI'S:  You tal ki ng about --

MR. HART: | left it at hone.

CHAI RMAN GRI FFI S: That's fine. We're going to
be a little loose with the timng because our clock is a little
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off, but there it is. Cbvi ously, we have the perineters that
we' re understanding, and | would say whenever you're ready to
proceed, please do.

MR. DRAUDE: Thank you, M. Chairnan. [''m Janmes
Draude, representing the appellant, Darrel Ginstead.

We're here essentially because t he DCRA,
Department of Consuner and Regulatory Affairs, issued a permt
for a three story house and the developer built a four story
house that also violated several other provisions of the zoning
regul ati ons.

W filed an appellant's statenment on Septenber
18'" setting forth the respects in which both the background
facts underlying the case as well as with the respects in which
we believe the project as constructed violates the zoning
regul ati ons.

We filed a supplenental statenment on OCctober 2
that included 19 col or photographs and half size copies of the
proj ect draw ngs, which the full sized copies are on the boards
her e. And al though we filed ten copies of that, |I'm inforned
that they did not make their way to the Board s packet. That
you have bl ack and white photos, black and white copies of what
were the color photos. And we filled one set of full sized
drawi ngs, which | understand --

CHAI RMAN  GRI FFI S: I think we're all conplete
now. We have col or and we have hal f sized pl ans.
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MR. DRAUDE: Al right. We passed up sonme half
sized plans. All right.

As | said before, M. Ginstead will testify to
the facts wunderlying the case and then we wll offer M.
Gresham s testinony regarding the zoning issues presented by the
drawi ngs and the construction as actually inplenmented.

And without further -- | wll have a closing
statenment to sum up the evidence at the end of the proceeding,
but | would |ike now to have M. Ginstead present his
testi nony.

MR. GRINSTEAD: Thank you. | am Darrel Ginstead.
| reside at 2964 Chesapeake Street, Northwest. |[|'ve owned that
house for 17 years.

Just to put this in perspective, the house is
| ocated -- our house is |located on a cul-de-sac at the end of
Chesapeake Street where four other houses were |ocated before
this building was constructed.

I would just note that there's only three of
those other houses are occupied at this tine.

I would note that all the neighbors in that cul-
de-sac and other neighbors who are nearby have voiced their
objections to nme. In fact, are supporting ne in this appeal.

Sonetime late in Septenber of last year | was
i nforned by Robert Maudlin, who is our ANC representative, that
there was a building pernit on file for the house at 2944
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Chesapeake Street. | went down to the DCRA once or twi ce, until
I was finally able to find the plans to this house that were on
file, and this was sonmetine in |ate Septenber, early October.

I was infornmed by the DCRA sonetine in early
October that no pernmits had yet been granted. So at that point,
| decided it was appropriate to bring ny concerns regarding the
plans | had seen to DCRA. And to that extent, | wote a letter
that was dated October 7'", and | believe | served that in
per son. I know | served it in person by hand on DCRA with a
copy to M. Johnson, the Zoning Adm nistrator, | believe on
COct ober 10th, which was the first business day after October 7,
and sent copies of that to the owner and other folks.

I followed that up with a nunmber of phone calls
to DCRA, including attenpts to reach M. Johnson where | left
nmessages, but | was unable to get in touch with anybody at DCRA
at this tine.

Meantine, sonetime early in October, and | don't
renmenber if it was that weekend or a subsequent -- the follow ng
weekend, the builder attenpted to put heavy equiprment on the
property to begin excavation. Not being unaware or being of the
belief that there was no permt to do this, | confronted the
operator of that equipnent at that point with that fact, and he
qui ckly wi thdraw his equi pnent and did not proceed that day.

The followi ng weekend the equi pment was back and
there was a pernmit, apparently, for excavation to begin at that
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poi nt .

In the nmeantinme, because | was concerned é&out
what was apparently to happen, having not been contacted by the
owner of this property, neither | nor any of the other neighbors
were contacted by the owner of this property before this
devel opnent began, | called M. Whabi to ask hi mwhat was going

on, and he agreed to cone over to ny house to show nme his plan

and to discuss the matter. He did so, we had a cordial
conversation, except | made, contrary to the statenment that is
in the papers -- | made it very clear to M. Whabi that |
t hought the house that | saw the plans for was both too |arge
for the lot, that it was too high, that | believe it would
violate zoning rules, that | wasn't sure the |lot was buil dable
at all, for that matter, and that | planned to oppose it.

M. Wahabi responded with m offer to nake any
concessions regarding the size or height of the house at that
poi nt .

A week or so later, as | said, building equipnment
arrive again. This was all on a Saturday. And M. Wahabi was
with them at this point. He apparently had a permt at this
poi nt, however there was a problem with sonme neighbors' cars
being parked in front of the area that he wanted to get his
equi pnent onto, so they had to -- the neighbors refused to nove
it. | wasn't involved in that at that point. But the neighbors
-- eventually M. Wahabi called the police on this matter.
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And this is getting to the point of whether M.
Wahabi knew whet her we were objecting to this property or not.

He called the police and by that time | arrived
on the scene and again confronted M. Whabi that we and the
nei ghbors were seriously objecting to this property. W did not
think it met zoning requirements and we intended to do
everything we could to stop the property frombeing built as it
was pl anned.

In any event, the matter wth the police was
resol ved and everybody went about their business, but | then
started attenpting again to contact DCRA about what was the
status of the building pernmts, what had been approved and so
forth.

I called M. Johnson's office again, left
nmessages, got no return and the building began. At this point |
continued to try to talk to DCRA | also consulted with an

attorney to see what problens nmight exist that we could raise at

this point. And continued to try to contact DCRA. | was told at
one point well, you shouldn't talk to M. Johnson, you need to
talk to the building inspector. So | <called the building
i nspector. | got no response to that.

This continued for sone tinme and having finally
been convinced that there was not going to be any response from
DCRA fromthe phone, | wote another letter and this time copied
it to the Mayor's office. This occurred sonetinme in February of
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2001, and that date is in the record. | believe nmy letter was,
agai n, February 17'" and was this time delivered by certified
mail so that | had a record of its being received.

And since | had copied that to the Myor's
office, | got a receipt both from the Mayor's office and from
DCRA indicating that the matter was then been revi ewed by DCRA.

Shortly thereafter within a week or so of ny
letter, | received a phone call from M. Johnson. M. Johnson,
M chael Johnson, the Zoning Administration, clainmed at that
poi nt that he had not heard anything about my concerns before
this point and he was certainly sorry for that, but he was going
to have someone | ook into this right away.

So at that point M. Johnson informed he was
sendi ng i nspectors out to the house to look at it, which he did,
and a stop work order was put on the house for a short period of
time while they did sonme surveying.

Now, | would like to point out that in ny letter

to M. Johnson, both ny first letter and my second letter, |

rai sed specifically the height issue. That was the principal
point that | raised about this house. | raised it every tinme |
talked to M. Wahabi, | raised it every tinme | talked to the

Zoning Adm nistrator, which finally occurred only by February

17'" or 25”‘, whenever he returned ny call.

At this point | understand, although |I don't know
this for a fact, that inspectors went out and a survey took
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place. And | got a copy of that survey recently. It appears to
have been conpleted on March 30", but during this period of
time fromthe tine of ny letter on February 17" it was appar ent
that fromtinme-to-time soneone was | ooking at the house; either
surveyors were out, sone of themwere on ny property | ooking at,
you know, doing measurenents and so forth. So it was clear to
me at this point that the matter was under active review by
DCRA.

So, | again, having not heard anything towards
the end of March, began to make phone calls which again were not
returned until | received a letter, | believe on the -- around
the 20" of May, it was dated May 14'" i ndi cating that there had
been wall tests done and that the surveyors had concl uded that
there were no violations or where there were violations there
were mnimal and were bei ng wai ved.

This response did not respond to ny principa
concern, the very first concern | raised in the letter and the
concern that | repeated over and over again about the height and
size of the house, and the number of stories of the house.

So, at this point we are now in May. | have been
trying to get a hold of, | have been officially on the record to
DCRA for six nonths conplaining about the height of the
bui | di ng. And when they finally respond to nme, | get nothing
from t hem about the height.

Now | would add to this, | finally went and asked
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to see the review of the record that existed, and Ms. Brown was
ki nd enough to share with nme what passed for a record of DCRA's
review of this property. There was no indication whatsoever in
the few papers that she had that indicated that anyone had even
| ooked at the height issue by DCRA There was absolutely
not hing, no paper, no report, no measurenents. Not hi ng
what soever in the record that M. Brown shared with ne that
showed that there had been any review of the height issue.

So, having gotten this response from DCRA, |
realized that -- which indicated that | had the right to appeal
this matter to this Board, | then consulted with M. Draude. W
began putting together the issues that we thought needed to be
rai sed, and our appeal was filed about a nmonth |ater.

Thank you.

MR. BROVWN: M. Chairman, | don't mean to
interrupt, but accepting M. Ginstead' s testinmony as accurate
for discussion purposes, | think he's given the Board all the
informati on. You need to make your tineliness decision. Again,
going back to -- and we won't quibble whether it's COctober 13"
or later, but in Cctober 2000 he's testified that he knew the
i ssues at hand, he had reviewed the plans that were filed, he
had contact in witing with DCRA;, he had all the information and
had even consulted an attorney and at that point under the Court
of Appeal s decisions, he's charged with the know edge requisite
to exercise his rights and his duty to do so.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

167

So, again, we don't need to belabor the point or
i ntroduce additional testinmony accepting himat his word, which
is | think reasonable wunder these circunstances. He's
established that he knew everything he needed to know and
consulted counsel, and he failed to act. And the Court of
Appeal s made it clear that in the WAste Managenent case that you
choose to pursue other renedies, in this case contacting and
coordinating with DCRA, doesn't excuse you from neeting your
burden, your obligation, your responsibility to file the appeal
And so during that peri od, agai n, when no further
communi cations were occurring between M. Ginstead and ny
client, nmy client is prejudiced and ei ght nmonths pass.

So, | think the Board has everything it needs in
front of it to rule on the tineliness issue wthout getting

enneshed in the technical issues.

CHAI RMAN GRI FFI S: Ri ght, | appreciate that. And
I think I aminclined to continue and hold on our ruling that
we' d established in the beginning. I nmean, | think that we do

need to hear even nore so the entire case in order to establish
all the details that are happening. W're starting to get a
glinpse of the time line, and | would suggest that we continue
on with that, wunless there are other nenbers that fee
differently or want to have discussion. But we do appreciate

that, M. Brown, and we do hear your points.
MR. DRAUDE: All right. I'd Iike to introduce M.
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Steven G esham

If you will, state your nane and hone address for
the record, please?

MR. GRESHAM Yes. M nane is Steve Gresham |
live at 3222 Davenport Street, Northwest, Washington, D.C.

You want ne to go through the whole thing?

MR. DRAUDE: No. Let ne just tell the Board that
M. Gresham -- we're going to proffer M. G esham as an expert
witness and his résumé is attached to the appellant's statenent,
which was filed on September 18"

CHAI RMAN GRI FFI S: Did everyone receive that,
have it in their file?

MR. DRAUDE: And, M. Gresham w thout repeating
that, please give wus a summary of your education and
prof essi onal enpl oynent experience?

MR. BROMN: M. Chairman, I'd like to object to
his being entered as an expert w tness.

CHAI RMAN GRI FFI S: You want to object after he
gi ves his credential s?

MR. BROMN: Well, I've |looked at his CV, and it's
an inpressive architectural background.

CHAI RMAN GRI FFI'S:  Uh- huh.

MR. BROWN: Al nost conpl etely, other than being
licensed in D.C., which he can do rather quickly, devoid of any
District of Colunbia experience. We're talking about D.C
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Zoni ng regs--

MR. DRAUDE: | object to this. I think this is
just an attenpt to cross exam ne the witness before he ever gets
to testify to his qualifications.

CHAI RMAN GRI FFI'S: bjection to the objection.

I think it's clear that you're objecting to the
fact that there is not in the résum showing District
residential experience, is that correct?

MR. BROMWN: That's correct.

CHAI RMAN GRI FFI S: I'd like to hear from M.

Gresham just can speak quickly regarding his experience in that

real m

MR. GRESHAM Okay. I am a principal with the
architectural firm of Niles, Bolt and Associates. I am a
registered architect in nine states and the District of
Col umbi a.

I have done not very nuch work in the District of
Colunbia. M. Brown is right. On the other hand, | have
desi gned over -- and been architect of record on over 20,000

housi ng units. M practice also focused on pl anni ng.

| practice in a nunber of states. The District,
frankly, does not have a whole |ot of housing being built init.

COW SSI ONER M TTEN: If I could, M. Chair, as
M. Draude what exactly, what precisely ae you offering M.
Gresham as an expert in? Architecture, D.C. code, what?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

170

MR. DRAUDE: Architecture and the D.C  Zoning
regul ations as they apply to this project.

Let nme ask one follow up question, if | may, from
t he witness.

Have you been qualified as an expert to testify
before this Board in prior cases?

MR. GRESHAM Yes, | have. The Met hodi st Home
case on Connecticut Avenue about four years ago. And | was
qualified as an expert w tness.

COW SSIONER M TTEN:  And then you were qualified
as an expert in what precisely?

MR. GRESHAM  Zoni ng.

COW SSI ONER M TTEN: As an expert in zoning?

MR, GRESHAM As an architect famliar with the
zoning and discussed zoning inplications and sonme building
i mplications on the devel opment of that building, yes.

CHAI RMAN GRI FFI'S: O her Board nenbers, conments,
guestions?

M. Gresham you may want to just take a nonent
and tal k about -- first let ne make a statenent that you have an
i ncredi ble and very inpressive résumg, but | do see the |ack of

single fam |y residential projects specifically in the District.

If we want to tal k about zoning, you al so have

an inpressive other experiences in ternms of being consultant on
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code and fair housing, construction safety and health. Maybe
you want to speak a little bit about sone of that to clarify
this, and then we can hear from others.

MR. GRESHAM Okay. Thank you.

In terms of single family experience, |'ve npst
recently done about 22 houses at Sea Colony in Del aware. I
mean, | realize this is going -- the single famly is going to
be outside the District of Col unbia.

CHAI RMAN GRI FFI'S:  Uh- huh.

MR, GRESHAM And ny résumd is slanted nore
towards other projects, because it's just a standard résunmg we
pr oduce.

I would say that over the past 26 years |'ve been
involved with over 100 single famly homes and their design as
architect of record or a project architect.

In terns of other consulting work, a lot of the
pl anning we do is -- varies. Everything fromsingle famly lots
all the way up to 1200, 2000 acre projects.

A lot of the consulting work | have done has,
frankly, been pro bono working with housing industry groups in
the area as an accessibility consultant to Paral yzed Veterans of
Ameri ca.

I was asked to testify before Congress,
specifically construction safety, heal t h and educat i on
i mprovenent acts by the National Apartnent Association.
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And | actually do have projects that we have done
in the District of Colunbia. The San Marzono Restaurant in
Georgetown, the Ruby Tuesday Restaurant over across from M
Center are two exanples of that.

I've testified before the H storic Preservation
Revi ew Board on the application for the OM's Nest, which is
al so in our neighborhood.

And 1've been a resident of the District for 11
or 12 years and consulted informally on zoning with a |ot of
people in our neighborhood who have raised zoning questions and
know |I'm an architect.

MR. BROWN: M. Chairman, and | think your point
was well taken that M. G esham has got an inpressive résung.
My understanding he's being offered as an expert on very
techni cal aspects of the zoning regulations as it relates to
single famly dwelling. Those regulations are very different
than they would be in the context of commercial structures. |
mean, it's a very specific esoteric world that was witten in
1958 and single famly dwelling experience at Sea Col ony doesn't
translate into single famly dwelling experience in upper
Nort hwest, and being an expert in our zoning code.

And, again, not to take anything away from M.
Gresham because he's got sonme great projects. But to be
recogni zed an expert and given that extra weight, | don't think
it's appropriate in this context.
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CHAI RMAN GRI FFI S: Ms. Renshaw, did you want to
conment ?

VI CE- CHAI RPERSON  RENSHAW Yes. Just t he
obvious. M. Greshamis, | note by his résunmé registered in the
Di strict of Colunbia and, therefore, if you're registered in the
District of Colunmbia | am assuming that you know the zoning
regul ations and the building regulations in the city.

MR. GRESHAM | feel confortable with them yes,
ma' am

VI CE- CHAI RPERSON RENSHAW Both comercial and
residential ?

MR. GRESHAM  Sane zoning applies to both.

VI CE- CHAI RPERSON RENSHAW Al right. And you
mentioned in your testinony, M. Gesham that you were attached
as an expert witness to the Methodi st Honme case?

MR. GRESHAM Yes, ma'am

VI CE- CHAI RPERSON RENSHAW That is in the upper
Nort hwest and that was no small case having to do with a
residential area of the city. And did you at that tine have to
give testinony vis-a-vis residential units in the area or how
t he Methodi st Hone was going to i npact on the nei ghborhood, that
ki nd of testinony?

MR. GRESHAM Yes, mm'am

VI CE- CHAI RPERSON RENSHAW  All right. Thank you.

CHAI RMAN GRI FFI S: Just for clarity, that's a
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multi-famly project, was that correct? |'mnot famliar wth
the case at all.
MR. GRESHAM The Met hodi st Honme was an existing

retirenent hone --

CHAI RVMAN GRI FFI'S: | see.

MR. GRESHAM -- located on Connecticut between
Elliott and -- they were proposing sonme additions to the
building and | was testifying about their inpact on the
residential developnent immediately -- existing residential

devel opnent i mmedi ately behind it.

CHAI RMAN GRI FFI'S: | see.

M5. BROMN: M. Chair?

CHAI RMAN GRI FFI'S:  Hold on just a second. Yes.

VS. BROWN: Marie-Claire  Brown, Assi st ant
Cor poration Counsel on behalf of M chael Johnson and DCRA.

I'd just sinmply like to inquire of M. G esham
what his experience, his personal experience is in the District
of Columbia with respect to single fanmly projects and the
zoni ng regul ati ons pertinent thereto?

MR. GRESHAM As | stated earlier, | have not
desi gned any single fam |y honmes in the District of Colunbia.

M5. BROMN: Okay. And have you had any
opportunity to deal with the permitting process in the District
of Col unbi a?

MR, CRESHAM Yes, | have. On a nunber of
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i nstances.

VS. BROWN: Wth respect to single famly
dwel | i ngs?

MR. GRESHAM Yes, ma'am My wife is an interior
desi gner whose done a nunber of houses. She's been required to
get building permts, and | assisted her in that devel oprent.
And, actually, | have been the architect of record on one
residential renovation upon 13'" Street, but it was so small. |
mean, it was tearing out a kitchen.

VS. BROVN: M. Gresham are you being
conpensat ed today?

MR, GRESHAM  Yes.

VS. BROWN: And  what is your rate of
conmpensati on?

MR. GRESHAM $130 an hour, standard billing
rate.

COWMM SSIONER M TTEN: M. Chairman, | would
support qualifying M. G esham as an expert in architecture, but
not to qualify himas an expert in the D.C. Zoning Ordi hance.

MR. DRAUDE: My | be heard on that?

CHAI RMAN GRI FFI S: I'm not sure how -- | mean we
could comrent and we can -- |I'm not sure how we separate the
t wo.

COW SSI ONER M TTEN: Well, | think that as an

anyone who serves on this Board can appreciate the sort of very
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techni cal nature of our zoning ordinance, and there's a | evel of
experience and -- it has to be a routine sort of interaction
t hat one has wth the zoning ordinance and al npost a
conversational knowl edge that | think someone should have to
have before they're qualified as an expert in this zoning
or di nance. And | guess |I'm not hearing that M. G esham has
that | evel of know edge, which certainly is not going to prevent
himfromtestifying. It's just |I think that 1'm not prepared to
recogni ze himas an expert in sonething that | think he only has
a passing famliarity wth.

MR. DRAUDE: My | be heard on that? O whenever

you - -

CHAI RMAN  GRI FFI S: Let ne just hear from M.
Renshaw and then we'll go to you.

VI CE- CHAI RPERSON RENSHAW Well, | disagree, Ms.

Mtten, because M. Gesham has been approved as an expert
witness in the Methodist Hone, both on building inplications and
zoning inplications, as he has stated.

Now, you are wthdrawing his recognition of
zoning expertise, but you are saying it's okay on the
architectural side. Well, granted he is a licensed architect,
but I would state with his having been previously recogni zed as
an expert before the Board, that he be recogni zed agai n.

CHAI RVMAN GRIFFI'S:  Let ne just comment on that. |
think we need to |look at an expert witness as it relates to the
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specific case, and that would be -- certainly it gives us
background to |ook at previous cases where soneone has been
accepted as an expert.

Yes, sir?

MR. DRAUDE: | recognize that what M. Brown is
trying to do, which is try to take an expert and slice him up
into little pieces. And that's really not what an expert

witness is.

In this case, as | think the Board knows very
well, any architect working in the jurisdiction has got to be
famliar with the zoning regulations. That doesn't nmean that

he's famliar wth every specific aspect of the zoning
regul ations. He's familiar with those aspects on which he works.
But you can't do a set of plans to get permts w thout doing an
analysis of the zoning regulations applications. They are an
i nsepar at abl e operation.

And if you're trying -- if you make a ruling that
you can't be an expert in the zoning regul ati ons because you've
never done a single famly residence, that's way too narrow. In
fact, if you made that ruling, nobody would ever be able to do
that, to becone an expert, unless they had already done the
project that you're tal king about.

So, | think you're focusing far too narrowmy on
what it neans to be an expert in the zoning regul ations.

Wen he testified, he's got to denobnstrate to you
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his famliarity with the particular sections of the zoning
regul ations that apply in this case, or alleged to apply in this
case by the other parties. But that doesn't nean he has to have
wor ked on a project that involved that specific section of the
zoning regulations to be an expert and famliar with the zoning
regul ati ons.

And so | think that the objections to his
expertise are sinply an effort to narrow this down and slice it
up in a way that nakes the expert qualifications far too narrow,
far too specifically drawn. And | think that this
qualifications, he is familiar with the D.C. Zoning regul ati ons,
he has testified as an expert before this Board on the D.C
Zoning regul ations as they apply to the particular case that was
before him That should be sufficient for himto qualify as an
expert witness to testify to this case as to how the zoning
regul ations apply to this project.

And you have to remenber that he's subject to
cross exam nation. If he's made sonme error in his testinony
that the other parties disagree with, they can cross exam ne him
or introduce their evidence on that particular zoning question.

So, | think that he plainly qualified under any
terms to testify in this case.

CHAI RMAN GRI FFI'S:  Yes?

BOARD MEMBER LEVY: I"m also not confortable
recogni zing M. Gresham as an expert witness in D.C. zoning.
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VI CE- CHAI RPERSON RENSHAW Well, why is that M.
Levy?

BOARD MEMBER LEVY: He's done very few projects
in the District at all, and none of any sinmilarity.

VI CE- CHAI RPERSON RENSHAW  But not even the fact
that he has been qualified before?

BOARD MEMBER LEVY: I don't know how that's
relevant to the --

VI CE- CHAI RPERSON RENSHAW  Wel |, | just renenber
when expert witnesses are proffered to this Board in cases past,
they were always -- or they seenmed to be always greeted with
well we know you' ve cone before us before. And here is an
i nstance where M. Gresham has been before the Board before, he
is registered. | doubt that he would be registered if he did
not know the zoning regs in the city on both sides of the lines,
even though he is concentrated, perhaps, outside of the city but
on residential projects.

And it doesn't seemto nme to be any less the fact
that he has been doing projects outside the city, that he cannot
be here before us talking about sonmething inside the city. I
don't think he is any less qualified to do that.

CHAI RMAN GRI FFI'S:  Thank you, Ms. Renshaw. Thank
you, M. Levy.

Vell, | think that we, and | have heard from all
the parties in the case. | need to just underscore the fact, M.
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Gresham that it's an incredibly and inpressive résumg, both in
residential planning resorts and consul ting.

I think the concern of the fact that this is
within the District of Colunbia and it is single famly does and
hol ds sone concern for this Board. And | would uphold the
objection to grant you as an expert w tness, and | ook forward to
your testinony in wal king through on this.

I think it is inportant to recognize that you
have, and will in your testinmony, give us great know edge and
information. But | think in terns of nmoving up to the |evel of
expert witness, there are sonme valuable and substantive
concerns.

MR. GRESHAM |f you'll bear with me for just one
noment .

Okay. | guess speaking as an architect, 1'd like

to give you a quick review of the plans that we have for this

house.

As you all can see, the lot is an irregularly
shaped lot. It's 6,723 square feet. The front property line is
an arc, because it's on a circle. It's 39.27 feet |ong. The

rear property line is --
MR. DRAUDE: Steve, let nme just interrupt you.
MR. GRESHAM  Sorry.
MR. DRAUDE: Put the light up on the draw ng.
Can all the nmenbers see that? Okay. Go ahead.
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MR. GRESHAM The rear property line is 91.42
feet |ong.

The house is L shaped. It is 35 feet across this
portion of the front. It has a wing such that it is 46 feet
wide in the rear.

You al so have a series of photographs that were
given to you. You have, | believe, color versions of these.
"1l try and refer to these photographs that | took of the house
on Sept enber 27'",

We only have information on the outside of the
house, because we were not allowed access to the inside to | ook
at that.

The R-1-A zoning limts residences to three
stories exclusive to cellars. A cellar is defined as that
portion of a story, the ceiling of which is less than 4 feet
above adjacent finished grade. It is not uncommon for a floor
to be partially a cellar and partially not. In this case, 67
percent of the front of the |owest |evel of the building, along
here and as you will see in picture 1, picture 2 it's behind the
fence, but 67 percent of it is exposed or 23? feet of the 35
foot front of the house.

The nunber of stories per D.C. zoning regul ations
is neasured from a point at which the building height is
measured "from the finished grade level at the mddle of the
front of the house."
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The front of the luse in this case should be
measured as this portion of the house right here, which is 35
feet wide. Here is where the driveway cones under the living
room You can see the garage door for the driveway here.

If you split that two 17? feet, the point that
the hei ght or nunber of stories is neasured occurs approxi mately
here. At that point you have four |evels; the foundation plan,
the first floor plan, second floor and the attic plan.

CHAI RMAN GRI FFI S: Could | just interject that
you're pointing to the first four plans and on the draw ngs that
I have it's been snmudged, it's Al would inmagine 1.1, is that
correct?

MR. GRESHAM It appears to be so.

CHAI RMAN GRI FFI S Okay.

MR. GRESHAM  They're not my draw ngs.

CHAI RMAN GRI FFI'S: Onh, indeed.

Ckay. The first floor plan indicating where the
measurenent of the height of the building is.

VI CE- CHAI RPERSON RENSHAW It's right in there?

MR. GRESHAM Yes. All right.

The nmere existence of a wing that is 32 feet back
from the face of the building, if you start at the face of the
bay wi ndow or this front porch, there's a 6 foot dimnish back
to the place where this door is, and then another 26 feet back
to this point. Having a wing that far back does not nmeke it
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part of the front of the house. Only if you neasure that full
wi dt h, which the owner testified | ast night at the ANC, does the
hei ght becone neasured at sone point other than where the
driveway is. And, in fact, if you neasure that and split the 44
feet, you cone only inches to the right of where the garage door
ends.

So, the point where you neasure the height for
both stories and feet is critical to understanding the front
el evation of this house. You know, if you are to include that
wing, well, let nme put it this way. The mere existence of a
wi ng doesn't alter what the front of the house is.

The White House has a West Wng, but if you | ook
at the White House is the center of that building the portico on
the north front or the round porch on the south front, or is it
some poi nt sonmewhere 70, 80, 90, 100 feet to the right where you
factor in the effect of the West Wng on what the front of the
house is?

So if you start from finished grade at the top of
the driveway and go up, you have four stories. You are limted

to 40 feet in height by R-1-A zoning neasured in the same point.

The permtted drawings show that from the
finished floor of the garage level to the top plate of the
fourth floor is 40 feet 10? inches.

If we look at drawing A3 you'll see series of
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di mrensions starting at the floor line of the garage that go: 8
feet 9?7, 1 foot 2 3/4, 10 foot 1?, 1 foot 2 3/4, 10 foot 1?7, 1
foot 2 3/4, 8 foot 1?. That's is the plate line for the frani ng
of the top floor. That adds up to 40 feet 10 and a fraction
i nches. It also runs through a wi ndow on the front elevation,

and in the rear of the house there are skylights that are above

that point. Not having been up to see the exact configuration
of the ceiling in this area, | cannot testify that absolutely
the ceiling |ine goes above that, but | think it's a reasonable
i nference. General |y speaking, ceiling lines don't run right

through the nmiddle of a w ndow.

And the plans indicate that that w ndow falls
within a space in the attic |evel.

VWile the lower level of this house may be cellar
at the rear of the house, it's not a cellar at the front where
t he nunber of stories are counted.

And it's also not a cellar where the building
hei ght in neasured. In many instances in the D.C. zoning
regul ations building height is actually measured from the curb
l'ine. It's only in specific instances like this that you're
allowed to neasure it at the front of the building. If it were
measured as it is in a nunber of other use groups, this house
woul d be approximately 6 or 8 feet taller than it is currently.

In terms of the mnimm [ot dinmensions, R1-A
zoning and zoning case have established two things. One, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

mnimum | ot size is 7500 square feet and a mnimum wi dth of 75
square feet. and second, that the Zoning Administrator is
allowed to use discretion on snmaller lots than that as |ong as
the structure conmplies with all other provisions of the zoning
regul ati ons.

Looking at the rear yard. R 1-A zoning requires
a nmninmum depth of 25 feet which cannot be occupied by any
building or structure. The site plan clearly indicates a
di mrension of 25 feet. The site plan also does not show a bay
wi ndow on the back of the house.

If you |l ook at photograph 7, you particularly can
see the bay w ndow at the rear of the house. On photograph 8
you can see a tape neasure being pulled from the tennis court
fence at the back of the house to the back of that bay w ndow.
Drawi ng 9 you can see those di nensions.

MR. BROWN: | object. One, he's now acting like
a surveyor, but also these photographs are very m sleading

because they purport to represent the neasurenent from a

property line, which clearly it doesn't in the case of the
tennis court. So that, | think in fairness to the Board, and
not being -- and nmisled is not the right word, but just getting

i ncorrect information. Many of these photos show neasurenents
froma fence which, quite frankly, is not the property line so
any measurenment is irrelevant.
MR. GRESHAM And we haven't testified to that
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

186

effect, sir.

CHAI RVAN GRIFFI'S:  Let ne --

MR. GRESHAM May | explain the neasurenents
before you tell me I'm wong?

CHAI RMAN GRIFFI'S:  Actually, let ne just speak to
the objection. M understanding of with the photographs there's

a tape neasure that is not visible by ay neans in terns of

actual nmeasurenents. So | don't think that, and | have not
heard yet, that neasurenent is being taken. |In fact, the tapes
are partial in their dimensions that are on it. It seens to ne

that they're nore indicating scale, and | would think it would
be appropriate in your cross exam nation to go over the detail
speci fics that you have a problemwith.

I"monly seeing one or two you can actually pick
up a neasurenent on, so | don't think it's a very strong
obj ection for the photographs.

MR. BROWN: And again, it provides information
that inplies a certain nmeasurenent. We don't know the measuring
poi nt and you see the collection of photographs, you see severa
woul d show clearly delineated nmeasurenents.

Now, if that's measured from the wrong spot or
it's neasured incorrectly from a source like in this, for
i nstance, this picture you can't even see where the picture's
nmeasur ed.

CHAI RMAN  GRI FFI S: I think that's ny point
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exactly. I mean, | think 1'Il allow himto walk through the
phot ographs with us and that we will, in fact, be very mndfu
of what the tape measure is showing or not showing. And | think
you will have the opportunity to go and cross examne it also.

That one is another indication, M. Brown, you're

holding -- | don't know what nunber that is, but read to ne what
the di nension on that tape nmeasure is. | can't even --

MR. BROWN: They have provi ded witten
indications that this is a certain neasured. It's irrel evant

because, again, they're neasuring point is the fence there,
that's a tenporary fence --

CHAIRMAN CGRIFFI'S:  Well, and | think that goes to
the case, and in fact | believe |I've read that in your own
filing. So, again, |I think it's part. I think we should nove
on and | think we need to wal k through the photographs.

Thank you.

MR. GRESHAM | do not claimto be a surveyor.
have never clained to be a surveyor. These are not indications
of specific dinensions. W know they are taken from the
construction fence, because it's very difficult to get to where
the property line. And short of being a surveyor in the mddle
of along line, I wouldn't begin to tell you I could find where
the property line was. But they can give you a general flavor
so that you can understand the scale of the back yard.

For exanple, if you will look at picture 8, you
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can see the tape being held agai nst the back of the bay and you
can see the tape being held against the tennis court. Now, that
di mrension, give or take even a foot, is around 12 feet. Ckay.
No greater accuracy than that.

W're required to have a 25 --

MR. BROM: And | object again, because he's
going to a fence that isn't even on the property line. So 12
feet and he's giving you a flavor that's the wong fl avor.

CHAI RMAN GRI FFI S: | agree. I think we'll just
be specific in terms of you're estimating plus or mnus 12 feet
to a fence that, ny understanding of the site plan, correct ne
if I"'mwong, is to the tennis courts which is not the property
line, is that correct?

MR. GRESHAM That's correct.

CHAIRMAN GRIFFIS: So it's actually a neasurenent
that's telling the distance away froma fence that doesn't --

MR. GRESHAM It gives you a sense of the size of
the rear yard

MR. DRAUDE: My | speak to that?

CHAI RVAN GRI FFI S: Well, no, | don't think it
does.

MR.  BROWMN: And it doesn't even do that, M.
Chai r man.

MR. DRAUDE: May | be --

CHAI RMAN GRIFFI'S:  And |'d uphold that objection.
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Yes, sir?

MR. DRAUDE: May | be heard on the objection?
Let me make clear what the appellant's position is here.

The site plan shows you a 25 foot rear yard
measured fromthe rear of the house to the property line. Wat
it does not show you is that there is a bay on the rear of the
house that protrudes three feet 1 inches into the rear yard.

Now, the zoning regulations require that the rear
yard be clear to the sky and unobstructed by any other
structures, unoccupied by any other structures. Qur contentions
is that that bay is a structure occupying what should have been
part of the rear yard.

The site plan also shows that at the rear
property line there is a fence and tennis court, or part of a
fence and tennis court that intrude into what is counted as the
rear yard wunder the zoning regulations. That, too, is a
structure that intrudes into the rear yard.

It doesn't really matter by nuch, or you could
probably scale it off the plan. And all that the 12 foot
di mension shows you is that the distance between that bay and
that fence, essentially showing you that there is not, in fact,
a 25 foot rear yard on this project that is unobstructed by
ot her structures and is also required to go from side -- expand
the full width of the yard. That's the purpose of the evidence.

It's to give you -- the 12 feet is -- we knowit's not neasured
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to the property line. It's just to show you the dinension
between the two structures that intrude into the rear yard.

CHAIRVAN CRIFFIS: Right. And what | would do is
just question you in ternms of what you' re throw ng around.
You've indicated that it's showing a rear yard. You're
i ndicating that the tennis court fence is a structure inpeding
on the rear yard.

I think the Board is clear enough on what we're
seeing and what, frankly, we're not seeing in this photograph.
And then if | can interject nmy own view of this --

MR. DRAUDE: M. Chair, | was referring to the
drawi ngs, not the photographs.

CHAI RMAN GRI FFI'S:  Yes, | understand.

MR. DRAUDE: |If you |look at the draw ngs--

CHAI RMAN GRI FFI S: You' re objection to posing
the same. | nmean, and you're going to two different issues and
I think you ought to pursue, first of all, the bay on the back
of the huilding. It isn't showing on the site plan and nopve
ahead with that.

Thi s photograph doesn't give me any context in
terms of where that is with the building. I don't see a rear
wal | here. This doesn't place the fence at all for nme. There's
a tree there. I'mnot sure where the neasuring point is. That
may be sone of where you want to go with this.

MR. DRAUDE: All right.
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Drawi ng A6 shows you the bay on the rear of the
bui | di ng. Drawing A 1.1 shows you where it is located on the
eastern side of the rear of the building. And 1'Il let M.
Gresham wal k through several photographs of that bay.

MR. GRESHAM In order to place the bay in
context, it would be nobst easy to look first at photograph 7,
which was taken at the left rear corner of the house | ooking
roughly west. The corner you see there is the corner of the
house and you see the bay projecting, plus or mnus three feet
out fromthe face of the house.

My point in raising this on the rear yard and
it's tough to figure out exactly where finished grade wll be,
but it looks like the bottom of it is below finished grade at
t hat point al so.

It's show on the drawings on each of the floor
pl ans as being full height space, so it's not even technically a
wi ndow. It is actually a bay.

You can see that here on sheet A6 a the rear of
the building and it was pointed out as being part of the
br eakf ast nook. It does not show up on the site plan that
docunents having a 25 deep rear yard.

I think we've beat the bay up enough at this
poi nt. Okay.

R-1-A zoning requires a mninum side yard of 8
feet. Site plans show no encroachnents -- several encroachnents
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can be seen fromthe plans and the actual house.

On the west side of the building there is a
second entry porch on the wing that has a second floor deck
above it. It's shown as being five feet deep and 11 feet w de

It is not shown on the site plans.

If you'll notice on the site plan it's dinension
22 feet fromthe rear wall to the front of the w ng.

If you look at sheet A1.1 to the right of the
famly roomthere's a string of three dinmensions that say 7 feet
8 inches, 6 feet 8 inches, and 7 feet 8 inches. Added up, it's
22 feet. The porch sits in front of that in this area right
here. And it's not dinensioned specifically, a scale says it's
5 feet, so plus one is 5 feet.

The site plan shows the 8 foot setback touching
the corner of the building wthout the porch. Now you can
actually do your math, sinply geometry and find out that -- if
it is a b5 foot dinension encroaches into the side yard by about
a foot and a half.

In addition, there are a number of w ndow wells
adj acent to the front door, adjacent to the chimey on the rear
W ng. These may or may nhot be encroachnent per the zoning
regul ations, but they're one nore indication that the bul k of
the house -- how the bulk of the house fits on the |ot.

One of the dinmensions that was objected to on the
tapes here earlier showed that from the fence, which is not on
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the property line, to the edge of the w ndow well was about 4
feet, 47 feet. Very, very round figures so as not to provoke
obj ecti ons.

Anyway. So, we've been through how the nunbers
of stories could be neasured on this house. |If you believe that
the front of the house is 35 feet wide, it's nmeasured fromthe
garage area. If you believe that the building height is
measured from the sane point, the builder's own draw ngs
indicate that it's greater than 40 feet.

The minimum |l ot size issue would be a nute point
if every other zoning condition were net.

The rear yard, | believe, is fairly clearly an
encroachnment by the bay. And the side yards a fairly clear
encroachnment by drawi ngs that were not shown on the site plan
that was subnmitted for approval, but exist on other draw ngs and
exist in the field. I don't believe those neet zoning
regul ati ons either.

Thank you.

CHAI RMAN GRI FFI'S:  Thank you, M. Gresham

Yes, questions.

COW SSIONER M TTEN: | just want to be sure that
I understand the drawing A3, the front elevation. And as |
ook at that, the full width that is showing there, are you
saying that a part of what we're seeing, which would be on the
ri ght hand side of the drawing, is the rear w ng?
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MR. GRESHAM Yes, ma'am This is dinmensioned on
the site plan, this front part is dinensioned 35 feet. There's
a string goes right through the nmiddle of the building. And
then there's an 11 foot wing that conmes out to the side.

Wen you look at in elevation, 35 feet starts
fromthis corner where you see the corner work here and ends at
this point. So this large gable spans the 35 feet. Thi s
smal | er gable occurs on the wing in the rear.

COW SSI ONER M TTEN:  Thank you.

CHAI RMAN GRI FFI S: Questions? Very good. Thank
you, gentlenen.

M5. BROWN: M. Chairman, at this point would you
take cross exam nation or should we --

CHAI RVAN  GRI FFI S: You beat me to it.
Absolutely. Yes. W'I|l npve to cross exam nation.

I guess do we want to start with M. Brown or --

MR. BROMN: No, I'll defer to corp counsel.

CHAI RMAN GRI FFI S: Cor poration counsel. Very
good. Have patience.

MR. BROAN: Ms. Brown.

CHAI RMAN GRI FFI'S:  Have patience with ne.

MS. BROWN: M. Gresham you indicated your
famliarity with the --

CHAI RMAN GRIFFI'S:  Hold on. There we are.
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MS. BROWN: M. Gresham you indicated your
famliarity with the District of Colunbia zoning regulations.
Are you familiar with how the District of Colunbia defines the
measuring point for the building specifically?

MR. GRESHAM My experience and reading the
zoning ordinance, again, just to neke sure that it was
absolutely here, is it's nmeasured from the center of the front
of the building. Very specific.

MS. BROWN: And the front of the building from
your experience with the District of Colunbia zoning regul ations
i s what?

MR. CGRESHAM The front of the building is what
nost people think the front of the building is, it is that part
of the building that fronts on the street. There are a nunber of
di fferent ways that you can establish that, dependi ng on whet her
it's a corner lot or a -- you know, in line lot, or whether it's
on a cul-de-sac. But | cannot quote you chapter and verse.

M5. BROWN: And it was your testinony that the
only portion that fronts the street in this case is a portion of
t he buil ding?

MR. GRESHAM It is my testinmony that the front
el evation is that portion that contains what you would see here
in this elevation as the garage doors, the |arge bay above that,
t he bay above that, the front doors here, the porch above those
but delineated by this point line right here, which is the edge
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of the front of the building. The rest of it being some 32 feet
back fromthe front.

MS. BROWN: Okay. And do you know if there can
be nore than one front to a buil ding?

MR. CGRESHAM Yes, there can be.

M5. BROWN: And in what situations does that
occur?

MR. GRESHAM On corner lots, is a good exanple
of it.

MS. BROWN: And this property at Chesapeake
Street does not have nore than one front, is that correct?

MR. GRESHAM | don't believe so.

MS. BROWN: Ckay. M. Gresham in reviewi ng the
Di strict of Columbia zoning regulations in preparation to give
expert testinmony today do you know -- strike that.

Do you know whether or not there is a specific
definition as to what constitutes the front for purposes of this
measur ement ?

MR. GRESHAM  The definitions | |ooked at did not
specifically spell out a hard and fast applies in all cases rule
for defining the front of the building or measuring the front of
t he buil di ng.

MS. BROWN: And are you fanmliar wth the
secondary definitions that are incorporated into the District of
Col unmbia's zoning regul ations?
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MR, GRESHAM | am familiar with some of them
probably not all of them

MS. BROWN: Okay. Well, tell me what are the
secondary definitions that you're famliar w th?

MR. GRESHAM For exanple, if a lot is less than
the 7500 square feet, 75 feet that | nmentioned earlier, the

Zoni ng Adm nistrator has discretion as long as it's 80 percent

of that to apply -- to allow construction, as a good exanpl e.
As | said, | don't -- |I'm not real good at
quoting these things chapter and verse. | don't have all these

in front of nme right now

M5. BROWN: Okay. I'"m sinply asking you from
your -- proffer -- from counsel's proffer that you would be
testifying as an expert in zoning in the District of Colunbia.

Let ne ask you this, isn't it correct that where
there is no specific definition within the regulations that you
nmust then | ook to the Webster's Unabridged Dictionary?

MR. GRESHAM I don't recall that statenent
specifically. Cenerally | apply the approach that if sonething
is not defined specifically, | either call and ask for a
definition of it or use a commpn sense definition. | feel |ike
the commopn sense interpretation of what the front of this house
isis what |'ve stated | believe it is.

M5. BROMN: And the commpn sense definition in
your view could differ from the common sense definition of the
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adm ni strators of the zoning regulations, couldn't they?

MR. GRESHAM Yes, they coul d.

M5. BROWN: If | told you that the Wbster's
Dictionary definition of the front meant that part facing -- and
facing is defined as that part which is viewed fromthe point of
the spectator --

MR. GRESHAM  Unh- huh.

MS. BROWN: And | took you out to the curb on
Chesapeake Street and you becane the spectator of that property,
| believe if we look at H what is marked as H A-3 that is what
you woul d see from Chesapeake Street, is that not correct, from
the cul - de-sac?

MR. CGRESHAM It depends on where you stand in
the cul -de-sac. I would like to point you to photographs 1 and
2 that | took of the house. |If you don't have themright there,
there's 1 and there's 2. That's what | would call the front of
t he house.

M5. BROMN: If you stood --

MR,  CRESHAM And that's from two different
per specti ves.

MS. BROWN: |If you stood directly in front of the
house in the mddle of the cul-de-sac, the view that you would
see as a spectator would be exactly what's on the easel, is that
not correct?

MR. GRESHAM Well, ny drawings are not here.
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Let me look at the site plan, and | can give you a better idea.

If you were to stand at the center of the cul-de-
sac on Chesapeake Street, assuming that it is a perfect circle
in the arc there, you would see predom nately this elevation of
the buil ding. In fact, ny interpretation of where you would
stand would be approximately there at scale and part of this
face of the building would be obscured by what | consider the
fronto f the building.

MS. BROAN: Part of it would be obscured, but you
would be able to see the entire width of the house, would you
not ?

MR. GRESHAM I don't think so. But, frankly,
you're asking me to speculate and | haven't been able to |locate
the exact center and stand there, so --

MS. BROWN: Using the definition of the front of
the house as that portion facing the street, what portion of
what you described as a wing does not face the street?

MR. GRESHAM well, if you'll -- here we can --
sorry, | forgot the mke.

If you look and extend this face of the building
out, you'll see --

CHAI RMAN GRIFFI'S: M. G eshan?

MR. GRESHAM Yes.

CHAI RVAN CRI FFI S: Turn around so the Board can
see the draw ng.
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MR. GRESHAM Sorry. I'"'m addressing too nmny
parties.

If you were to take this wing and extrapolate it
out and |'m approxi mating that by using the scale, you will see

that this extends out to about the corner of the property so
that this is really facing on the adjacent property, not on the
street.

M5. BROWN: Well, on the plans, M. G esham that
were submitted to the District, turning back to A3, does that
depict the front elevation of the building?

MR. GRESHAM A3 is adrawing that is, in fact,
a front elevation of the house.

MS. BROWN: Okay. And using what is denpnstrated
on that drawi ng, where in your view would the niddle of the
building lie?

MR. GRESHAM  Ckay. | don't want to mince words
here. Qur definition is it falls roughly here. If you take 44
feet wide fromthis point, the outside edge here excluding the
chi mey, and the outside edge over here excluding this chimey,
the point will fall literally right about here, just inches to
the right of the retaining wall to the right of the garage
doors.

MS. BROWN: Now, when you say inches to the
right, you nean --

MR. GRESHAM Inches towards the front door
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MS. BROWN: Inches towards the front door

MR. GRESHAM Right in this area right here.

MS. BROWN: So it actually would fall above the
retaining wall?

MR. GRESHAM Barely, yes.

M5. BROWN: But it would be above the retaining

wal | ?

MR. GRESHAM Barely. That's based on ny taking
drawi ngs and scaling them I've not been able to survey it in
the field.

MS. BROWN: Using that mddle point, which you --
assuming the width of the building is what is before the Board
at this point, where would that -- how many stories would be
count ed?

MR. GRESHAM Okay. If | understand your
guestion, you want ne to say how many stories would there be if
you started here -- on the top of the retaining wall?

M5. BROWN: There is correct.

MR. GRESHAM If you started there, there would
be three stories.

MS. BROWN: Thank you.

And did you do any assessnment or can you tell me
whet her or not the house would then be less than 40 feet in and
including the very top nost portion?

MR. GRESHAM Actually, no, | did not assess it
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that way because ny interpretation is that was the wong way to
measure the point that's the center of the front of the house.

MS. BROWN: M. Gresham the finished grade is
actually -- well, let ne ask you this, are you famliar with the
ori ginal topography or the natural topography of that |ot?

MR. GRESHAM Not intimately, but |I've wal ked and
driven by it.

M5. BROAN: And if the finished grade were to lie
as close to the natural grade as possible, that would al so be at
that point sonmewhere just above the retaining wall, would it
not ?

MR.  GRESHAM My guess is no. But, frankly,
that's based on a trenmendous amount of specul ation because, you
know, | didn't go back and see how quickly the grade rose.

MS. BROWN.  Ckay.

MR. GRESHAM It would take a topographic survey.

MS. BROWN: M. G esham you're not aware that
the garage was specifically excavated to accommpdate District of
Col unmbia zoning laws requiring off-street-parking, are you?

MR. GRESHAM  No.

MS. BROWN: Okay. Just one final question. Are
you famliar with the wall test report that was conducted at the
site?

MR. GRESHAM | have seen a copy of a survey that
was generated by the wall test report.
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MS. BROWN: And do you have any reason to believe
that that wall test report is inaccurate?

MR. GRESHAM If I could, 1'd like to look at it
so that | can explain -- yes, | believe there's sone issues with
it, but I can't tell you it's inaccurate because | don't know
specifically what the surveyor who prepared it was asked to do.

MS. BROWN: Ladies and gentlenen, the District
has copies of the wall test that are -- actually we're not
submtting them at this point because | don't have the original
with nme. | came down wthout it, and | ~cannot tell you
specifically what the -- it was reduced to legal size fromits
original size, so therefore it's not actually to scale.

CHAI RMAN GRI FFI S: Yes. We have a full size, a
to scale copy of it which we can --

MS. BROWN: Then may | submit the copies to the
Board so that you're famliar with --

MR. DRAUDE: I would like to see it before they
get to submit it. I'mnot sure that they can submit it through
cross exanination since M. Gesham obviously, didn't do it.

CHAI RMAN  GRI FFI S: That's a good point. I
actually wanted to speak briefly, Ms. Brown, in terms of having
himreview this test, you know he was proffered but not accepted
as an expert wtness. So | would advice you to take that into
consideration specifically in the cross and the questions that
are comng forth.
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If you wanted himto speak very briefly on howis
this going to part of the testinony that he gave in terms of the
wal | test, that would be appropriate. But other than that, it
may need to come up ot herw se.

MS. BROWN: M. Gresham gave sone testinmony as to
measurenments, rear yard neasurenents and based on the site plan
that was denonstrated up there. W also would like to submt
the wall test report. He indicates that he was famliar with
it, but he would Iike to take a look at it prior to this.

CHAI RMAN GRI FFI'S:  Okay. | would suggest that it
woul d be very appropriate in our next step when we hear fromthe
Zoning Admi nistrator to submit it at that point.

M5. BROWN: VWhich is where | intended to
i ntroduce this.

CHAI RVAN GRI FFI'S:  Exactly.

MS. BROWN: But since M. G esham indicated that
he's famliar with it, | introduced it.

MR. GRESHAM  Should | --

CHAI RMAN GRIFFI'S:  Well, let ne ask you again, as
M. Greshamis not an expert w tness do you want himto review
this and give his reaction?

MS. BROWN: If we have established with no
uncertainty that he is not being accepted as an expert, then
"1l withdraw the question and nove forward.

CHAI RMAN GRI FFI'S:  Thank you.
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MR. DRAUDE: I think it's quite clear we didn't
even try to qualify him as a surveyor. You know, 1'Il have
serious questions when they try to introduce this into evidence,
but I really don't think they can get it in through M.
Gresham s cross exam nati on.

CHAI RVMAN GRIFFI'S: |'d agree. Shall we nove on.

MS. BROMAN: | have nothing further.

CHAI RMAN GRI FFI'S:  Good. M. Brown?

MR. BROWN: Just a couple of questions.

CHAI RMAN  GRI FFI S: Could you turn on a mke
that's close to you?

MR. BROWN: Again, your unfamliarity with the
zoning regs, so you weren't aware that an undefined term you're
required to rely on Whbster's Unabridged Dictionary, is that
correct, M. Geshanf

MR. GRESHAM Yes, that's what | said.

MR. BROWN: Okay. So you're required to-- you
now adnit you're required to refer to the Unabridged Dictionary

rat her than common sense?

MR. GRESHAM No, | didn't say that. You said
that, and it may be in there. |'mnot questioning that.
MR. BROWN: So, | guess it's easier -- you' re not

famliar with section 199.2 of the zoning regs?
MR. CGRESHAM As |I've said, | am not intimately

famliar with things chapter and verse.
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MR. BROWN: So you aren't unfamliar that there
are projections that are allowed into required yards?

MR. GRESHAM Chimeys are allowed to be
projected into required yards. Their trim can be cantil evered.

For exanpl e, when you nmeasure this building, you neasure it at
t he foundati on. There is a cornice line that overhangs it,
there's a | ot of exceptions |like that.

MR. BROAN: You're aware that --

CHAIRVMAN CGRIFFIS: Can | interrupt you just for a
second?

MR. BROWN: Wel |, because he's giving testinony
that indicates --

CHAI RMAN CRIFFI'S: | understand. But let ne just
-- if I can give you a little direction.

In that we have not bestowed upon M. Gresham the
honor of being an expert witness, | would ask your leniency in
terms of the aggressiveness of the questions. Frankly -- well,
"Il let it go at that.

MR. BROWN: No, | don't think | have any nore
questions for M. Gresham | did have a couple of questions for
M. Ginstead.

CHAI RMAN GRI FFI'S:  Go ahead.

MR. BROWN: M. Ginstead, you testified that in
early October you were aware and reviewed building pernmt plans
that were pending on this property, is that correct?
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MR. CRINSTEAD: That's correct. That's correct.

MR. BROWN: And then on OCctober 7, 2000 you
penned a letter to DCRA, | believe M. Noble, citing alleged
zoni ng viol ati ons based on your review of those plans?

MR. GRI NSTEAD: Actually, | believe it was to M.
Nobl e' s predecessor, who had left by that tine. But it was
delivered to M. Noble, whoever took that job.

MR. BROMN: And then sonetine shortly after that
you were aware that construction began at the site, correct?

MR. GRI NSTEAD: Yes.

MR. BROWN: That was still October of 20007?

MR. GRINSTEAD: | believe so, yes.

MR. BROWN: Ckay. And then you testified that
sonmetime again during October of 2000 you becane aware that a
permit, a building permt had been issued for the construction
of the house?

MR.  GRI NSTEAD: Actual ly, I don't think |
testified to that. | testified that a permt was shown to ne
when they tried to nobve heavy equipnment on the property. |
didn't question that permt, but that permit was, as | later
found out, was only for the excavation. That pernmit did not
i nclude the construction of the building.

I had no know edge that a building pernit had
been filed at that point. But | don't know when--1 forget now
when it was -- when it was approved. | think sonetine later in
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Cct ober .

MR. BROWK: October 13'" accordi ng to your appeal.

But you're aware construction was ongoing in
Oct ober of 20007

MR. GRINSTEAD: That is correct.

MR. BROWN: Al right. And you consulted an
attorney at sone point after construction began?

MR. GRINSTEAD: That was only for the purpose of
| ot size issues, for whether the | ot was buil dable.

MR. BROWN: Okay. And you received no response
fromyour original Cctober 7'" letter with the District?

MR. GRINSTEAD: That is correct?

MR. BROWN: And so you penned another l|etter four
mont hs | ater, on February 19th, to | believe M. Johnson?

MR. GRINSTEAD: That's correct.

MR. BROMN: Ckay. And you receive no response
fromthat letter.

MR.  GRI NSTEAD: I did receive a response from
that letter. | received a pronpt response fromthat letter.

MR. BROWN: A phone call?

MR. GRI NSTEAD: I received a response from DCRA,
a letter from DCRA indicating that my concerns were being
revi ewed. And then M. Johnson called ne by phone to tell ne
that he was | ooking into it personally.

MR. BROMAN: And what date was that?
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MR. GRINSTEAD: When that phone call cane?

MR. BROWN: Yes.

MR.  CGRI NSTEAD: Well, it nmust -- it was sonetine
very shortly after | received the letter fromthe District.

MR. BROWN: Which letter is this? The My 14"
letter from--

MR.  GRI NSTEAD: No, no, no. There was a letter
that | received from-- from|l believe it was a Ms. Davis. W
did not put that in the record. But | did receive a letter from

DCRA and from the Mayor's office indicating that my concerns

were being -- were being reviewed. I can find that Iletter
shortly. | have it with ne.

That letter was dated, as | recall | |ooked at it
earlier today, | think it was dated February 28'" and mailed on

MR. BROWN: At that point when you received --

MR. GRI NSTEAD: It was dated on February 28'" and
the postmark for the envelop indicates it was mailed on March
3% -~ March 2"

MR. BROAN: | nean, at sone point I'd |ike to get
a copy of that. But at that point the house was under
construction, is that correct?

MR. CGRINSTEAD: That's correct. It was only about
that time that | was beginning -- because it was being franed in
and | was beginning to see the actual height that it was rising
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to. | didn't -- | wasn't aware when it first started, you know,
in Cctober there was a hole. And in Novenber there m ght have
been a -- a -- a foundation. And |later on, as tine went on, it
kept going up and kept going up. A new eve kept getting put on,
a anot her wi ng kept getting put on.

MR. BROWN: But didn't you previously in October
2000 rai se the height issue?

MR. GRI NSTEAD: I have raised the height issue
because it |ooked to ne it was a four story house.

MR. BROWN: Okay.

MR GRI NSTEAD: But | couldn't tell that for a
fact --

VR BROWN: But in October 2000 you had
identified the height as --

MR. GRINSTEAD: Indeed |I had --

MR. BROMN: That's all | need to know.

MR. GRI NSTEAD: -- and that's why | wanted to

talk to the DCRA to hear what they had to say about that issue.

But, unfortunately, | didn't hear fromthem
MR. BROMN: That's all | have.
COW SSI ONER M TTEN: M. Chairman, | think it

woul d be hel pful for the Board as well to have the letters from
DCRA and the Mayor's office that M. Grinstead received, just so
we have the whole picture of the chronol ogy.
MR. GRI NSTEAD: Do you want the ones from the
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Mayor's office, too?

COWM SSI ONER M TTEN:  Yes.

MR. GRINSTEAD: That was just a card, | believe.

COW SSI ONER M TTEN: Sonething | meant to
request wearlier is whether or not, M. Ginstead, you have
anything in witing fromyour neighbors. You said that they were
supporting you in this. Do you have anything in witing that
i ndi cates their support?

MR.  GRI NSTEAD: No, | didn't get anything in
writing. Two of them at |east, are here today to speak to that
issue if it's of concern.

COW SSI ONER M TTEN: I don't think there's an
appropriate tinme when they could be able to do that, but --

MR. DRAUDE: Do you find the Mayor's?

MR. GRINSTEAD: No, let nme find the Mayor's.

CHAI RMAN GRIFFI'S: | think we should nmove on here
fromthe Zoning Adnministrator.

MR. DRAUDE: We have the original of the letter
and original of the card fromthe Mayor's office. W' d |ike not
to have to give those up. Can the staff --

CHAI RVAN GRI FFI S: Is there a signature -- we'll
make copies of it and get you back the originals. | don't think
we need the originals for the case. Thanks.

COW SSI ONER M TTEN: Can we nake sure that the
appel l ee and the intervenor get copies of that as well?
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CHAI RMAN GRIFFI'S: M. Brown, are you prepared to

MS. BROWN: Yes.

CHAI RMAN GRI FFI S: Good. Ms. Brown, also before

we begin, | think on our tine subtracting all of
interruptions, we have about 30 minutes for you. So if we
keep it within that window, and then we'll have 30 m nutes
t he owner.

MS. BROWN: First of all, before | begin

testinony, may | give the District's brief opening?

our

can

for

t he

The District of Colunbia believes that this a

very sinple case. It's sinply a question of where

t he

appropriate place to neasure is. The question is how many

stories there are based on the correct nethod of neasurenent

and

the question is whether or not this structure, this building,

constitutes a building | ess than 40 feet.

W will take the testinmony of M. Toye Bello

and

from M. M chael Johnson who will denpbnstrate that based on the

District of Col unmbia's regul ati ons t he Admi nistrator's

application of the regulations, his authority to adjust through

those regulations indicate that this house was built according

to the plans or the permt was issued, rather, according to the

plans submitted and that even after a stop work order

i ssued, a secondary review was taken of the plans and

construction, the District of Colunbia was confident that
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permt was properly issued.

I'"d like to start with M. Bello

Woul d you pl ease identify yourself.

MR. BELLO Toye Bello, the reviewer of the
application.

MS. BROWN: M. Bello, how long have you been
enployed with the District of Colunmbia, Ofice of Zoning?

MR. BELLO  El even years approxi mately.

MS. BROWN: Okay. And how woul d you categorize
your famliarity with D.C. zoning | aws?

MR. BELLO |I'mquite confortable. Thank you.

M5. BROMN: W thout going into any detail, would
it be acceptable that the Board accepts M. Bello as working on
a daily basis with zoning interpreting and applying zoning
regul ati ons?

CHAIRMAN GRIFFIS: | think we'd accept that fact.

MS. BROWN: M. Bello, are you personally
fam liar with 2944 Chesapeake Street?

MR. BELLO: Yes, I am I reviewed the
application.

MS. BROWN: Okay. And do you know what the
m nimum | ot size requirements are with that |ocation?

MR. BELLO Wereas the requirenent is 7500
square feet for the underlying zone, | think it's been pointed
out that under 401.2 that an 80 percent rule applied here and a
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consent letter was attached to the application consistent with
t hat section.

VS. BROWN: Okay. Are the mininmm side
requi rements for this zoning district 8 feet?

MR. BELLO. That is correct, on both sides.

M5. BROMWN: And the rear requirenents are what?

MR. BELLO It's 25 feet.

M5. BROWN: Ckay. The nunber of stories
permtted in R1-A district?

MR. BELLO It's three stories.

MS. BROWN: Okay. And what is the height
limtation?

MR. BELLO  Forty feet nmeasured to the ceiling of
the top story.

MS. BROAN: And based on your review of the plans
that were submitted for issuance of the pernit, the construction
permit of this property, did the plans conply with the zoning
regul ati ons?

MR. BELLO Yes, they did.

MS. BROWN: Ckay. Did you personally review the
plans with regard to the height restrictions?

MR. BELLO Yes, ma'am | did.

VS. BROWN: Side restrictions, side vyard
restrictions?

MR. BELLO  Yes, | did.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

215

BROMN: Story limtations?
BELLO Yes, | did.

BROMWN: And rear yard requirenents?

& 3 B

BELLO  Yes, | did.

MS. BROWN: At the time that the drawi ngs were
submitted, was there a bay w ndow included in the draw ngs that
you revi ened?

MR. BELLO The bay w ndow was not reflected in
the surveyor's plans. But it was reflected on the floor plan of
t he draw ngs.

MS. BROWN: And did that bay w ndow protrude into
the 25 feet allowable space in the rear yard?

MR.  BELLO It does, but it's wthin the
flexibility or authority of the Zoning Admnistration under
407.1

M5. BROWN: And what specifically is that
authority?

MR. BELLG 407.1 allows the Adm nistrator the
flexibility of ten percent of linear requirenents, which
specifically is the required rear yard under 404.

MS. BROWN: COkay. Simlarly, were there chi meys
included in the drawi ngs that were submitted for review?

MR. BELLO  Yes, ma'am there were.

M5. BROWN: Okay. And did those chinmmeys
protrude into the side yard?
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MR. BELLO  They do, but this -- chimeys are an
al l omwed projection into required yards, as | believe section 25
-- | can find that specific section for you. The rel evant
section woul d be 2502.8 which allows a 2 foot projection into a
required yard.

MS. BROWN:  Okay.

CHAI RMAN  GRI FFI S: Can you just repeat the
section agai n?

MR. BELLO 2502. 8.

CHAI RMAN GRI FFI'S: Thank you

MS. BROVN: M. Ginstead and M. G esham
testified that the lot size was actually less than the m nimum
| ot size required. Was there any -- first of all, is that
accurate?

MR. BELLO Technically not. I think their
testinmony also validates the applicability the section that
allows the 80 percent rule, which | believe is 402.1

MS. BROWN: Ckay. So it's your testinony that
the lot size was |less than 7500 square feet, but approvabl e?

MR. BELLO  In conpliance with 401.2 -- not 402.1

Excuse ne.

MS. BROMN: Ckay. Ot her than the matters that
you just indicated where the Zoning Administrator's flexibility
authority was exercised, did you note any violations of zoning
regul ations in the proposed plans as subnmtted?
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MR. BELLO. No, ma'am

M5. BROWN: Okay. Since the drawi ngs that were
submtted and reviewed by you which led to the pernmts being
i ssued, have you becone aware of any violations, any zoning
violations at that |ocation?

MR. BELLO No, we haven't. We actually have
been receiving phone calls from individuals about this project
before we even got a permt filed. So this project was reviewed
on very strict scrutiny. And subsequently upon consistent
conpl aint, we issued a stop work order to overview our approval
just to effect a wall test report. And still subsequently
concluded that the project conplied with all aspects of the
zoni ng regul ati ons.

M5. BROWN: Okay. Wth regard to the building
height, M. Bello, what is the nmethod of neasurenent that is
used by the O fice of Zoning?

MR, BELLO Well, in accordance with what the
regul ations allow, it's the mdpoint of the front of the
building at finished grade neasured to the ceiling of the top
story.

MS. BROWN. Ckay. At any point feel free to use
M. Geshamis -- M. Ginstead's exhibits if it makes it easier
to explain.

MR. BELLOC Sure. The history of interpretation
has been that the front of the building spans the entire width
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of a building and not a partial. And consistent with that, a
m dpoint as the architect testified, would put us at the top of
the retained area of the site. And fromthat point is where the
measurenment is taken.

MS. BROMWN: Okay. And if you used the nmidpoint,
if you wused that interpretation of the regulations and the
m dpoint is what the intervenor's counsel has now placed on the
easel with sone red markings, would that accurately reflect the
poi nt at which your measuring occurred?

MR. BELLO  No, ma'am

MS. BROWN: Okay. Can you show where your
measur ement woul d have been taken?

MR. BELLO  The neasurenment woul d have been taken
at the elevated point of the retained area.

CHAI RMAN GRI FFI S: You want to stand up and just
point to the general area?

MR. BELLO  Sure.

CHAI RMAN  GRI FFI S: O the specific, for that
mat ter.

So Ms. Brown has indicated A3 is up there that
has now been marked up with red pen indicating of two things,
general ly. One is the dinension fromthis elevation from|left
to right, and also a dinension height. But the point of
el evation -- well, actually, I won't go any further. You can --

MR. BELLO Well, the finished grade would be --
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COW SSI ONER M TTEN: You're going to need to
speak into a mcrophone.

MR. BELLO I'm sorry. The finished grade woul d
be at a point of the elevated portion of the retained area.
Largely because if we look at the -- of the site, you would find
that it reflects what's closest to what was natural grade
barring the excavation that was necessitated by the need to neet
t he parking requirenent.

MS. BROWN: And using your point of nmeasurenent
just above the retained portion, do you know how high that
structure, that building is?

MR. BELLO It'1l be clearly less than 40 feet
And | think the nmeasurenent was about 36.5 to the ceiling of the
top story, and | ess than 40 to the highest point of the roof.

MS. BROWN: Do the zoning regul ations indicate at
any point that the front of the building nust be on a continuous
pl ane?

MR. BELLO. No, it does not

MS. BROWN: Okay. Does it make a difference that
there is any recessed portion of any of the front of the
bui | di ng?

MR. BELLC Well, no ma'am The front of a
building is -- it expands the entire width of the building. And
if one were to traverse the width of the site, clearly when the
recessed portion of the building would be visible from the
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street.

M5. BROMN: In issuing the permt, the Ofice of
Zoning determ ned that this was a 3 story building, correct?

MR. BELLO That is correct.

MS. BROWN: Ckay. And at what point are the

nunber of -- from what point are the nunber of stories
calculated for -- counted in this?
MR. BELLO Section 199.1, | believe, allows the

poi nt of neasurement to also serve as the point from which you
determ ne the nunber of stories.

MS. BROMN: And the first story would be in this
case the level which has the bay? The front door and --

MR. BELLOC well, yes, that would be the Ieve
above the garage doors.

MS. BROWN: Okay. How is the level below the
first story defined according to zoning regul ati ons?

MR. BELLO. The cell ar.

M5. BROMN: Okay. A cellar, not a basement?

MR.  BELLO Wth respect to the nunber of
stories, yes.

MS. BROWN. Ckay.

MR. BELLC: Because, agai n, the point of
measurenent is what deternm nes where you count the nunber of
stories for purposes of determ ning the nunber of stories.

VS. BROWN: Ckay. And how is a cellar
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di stingui shed from a basenent?

MR. BELLO A cellar is that floor which has a
hei ght of | ess than four feet from adjacent -- adjacent grade to
the floor above it.

MS. BROWN: And conversely a basenent would be
| arger than four feet?

MR. BELLO.  Four feet or nore.

M5. BROAN: Ckay. |If this were a basenent, would
it be considered a story?

MR. BELLO  Yes, it is.

MS. BROWN: Okay. Does the garage as depicted in
the drawing submitted to the District constitute a story?

MR. BELLO. No, it does not.

M5. BROAN: Okay. Wth respect to the rear yard,
first of all, in the appellant's statenment there's an argunent
raised with respect to a deck. To your know edge -- well, was
there a deck to be constructed according to the plans that were
submitted to you?

MR. BELLO. While not reflected on the survey, it
is reflected on the floor plans.

MS. BROAN: Okay. And absent the deck, would the
rear yard in full conpliance with the zoning regul ation?

MR. BELLO W th the deck.

M5. BROMN: Wth or without the deck?

MR. BELLO Yes, it is in conmpliance.
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MS. BROWN.  Ckay. If there was a deck in place,
woul d that have effected conpliance at all?

MR. BELLO No, m'am it wouldn't effect
conpl i ance.

MS. BROWN: Ckay. You indicated that the bay
wi ndow whi ch we di scussed briefly was, although it extends it's
subj ect to t he flexibility authority of t he Zoni ng
Adm ni strator?

MR. BELLO Because it projects no nmore than 2.5
feet into the required rear yard.

MS. BROWN.  Ckay.

MR. BELLO And the Zoning Adm nistrator has a
ten percent flexibility authority.

MS. BROWMN: And when you conduct your review,
your review is based on the plans as submitted, is that not
correct?

MR. BELLO. That is correct.

M5. BROAN: Do you go out after your plans, after
the construction is conplete to verify whether or not the
construction is consistent with the plans?

MR. BELLO That would be the purview of the
construction inspection branch.

MS. BROAN: Okay. Wth respect to the side yard,
at any point in the drawings that were submtted for review to
the Ofice of Zoning, did the size yard -- was the side yard
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| ess than the required eight feet?

MR. BELLG No, ma'am The initial wall test
report which was done by a certified surveyor reflecting the
7.97 site setback on one side was eventually revised by the sane
surveyor to reflect eight feet.

MS. BROWN: I"'d like to refer to the docunent
which | handed up earlier during M. Greshamls cross
exam nati on.

MS. BAI LEY: M. Chairnman, are you accepting the
wall report into the record? Have you accepted that into the
record?

CHAI RMAN GRI FFI S: We haven't accepted it yet,
and | think we mght hear from sone fol ks on that subject.

MR. DRAUDE: I would like, if this is the same
one that | got --

CHAI RMAN GRIFFI'S: | believe so, yes.

MR. BROWN: Apparently there are two docunents,
not one.

CHAI RMAN GRI FFI S: Two docunents. Not havi ng
seen any of them | can't help you with that.

MR. DRAUDE: Let's try to put them in one at a
time, if we can.

CHAI RMAN GRI FFI S: Well, let's get sonme clarity
first. Are we tal king about two --

MS. BROWN: |I'mreferring to one docunent only.
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CHAI RMAN GRI FFI'S:  One docunent.

MS. BROMN: And that is wall test with a date,
two dates; 4/3/01 and 3/14/01. The surveyor certification dated
March 23, 2001.

MR. DRAUDE: | have sone --

CHAI RMAN GRIFFI'S:  Any objection to that?

MR. DRAUDE: I'd like to have some voir dire
questions with this witness regarding the docunent that we're
tal ki ng about.

M. Bello, you can correct me --

MR. BELLO. That is correct.

MR. DRAUDE: Do you have that docunent in front
of you?

MR. BELLO Yes, | do, sir.

COW SSI ONER M TTEN: Well, perhaps before you
ask those questions, M. Draude, we could understand what the
purpose of submitting it is so that we're sure that everybody's
on the sanme page.

MR. DRAUDE: That's fine. I'"'m not intending to
cross exam ne him about the significance of it until | get to ny
Cross exam nati on.

COW SSIONER M TTEN:  Well, | guess for us to --

MR. DRAUDE: I just want to know whether he is
t he person who can put this in evidence.

COW SSI ONER M TTEN: Well, | guess for us to
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understand what's the purpose of subnmtting it in the first
pl ace?

MS. BROWN:. The purpose of submitting this record
is based on the conplete docunmentation received in the Ofice of
Zoning, the zoning pernmt was not only issued but investigated,
rechecked and subsequently it was uphel d.

COW SSIONER M TTEN:  And these are the kinds of
docunents that are routinely relied upon in making judgnents in
the Zoning Administrator's office.

MR. BELLO This is a definitive docunment that
affirns the building survey on the site to be consistent with
what has been approved on the building permt.

CHAIRVMAN GRIFFI'S: And this is a survey that was
done after the stop work order --

MR. BELLO Exactly. And this is only done by
surveyors who are certified by the Surveyor's Ofice to do so.

CHAI RMAN  CRI FFI S: Yes, | think we understand
that. M. Draude, briefly --

MR. DRAUDE: This is very -- |I'mnot sure | have
an objection until | ask himthese two questions.

M. Bello, you see in that docunent to the |eft
of the surveyed lot --

CHAIRMAN GRIFFIS: If | could interrupt. | nean,
maybe court counsel can help ne with this, but | can't -- |
don't think we can go into a cross exani nation --
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MR. DRAUDE: |'m not --

CHAI RMAN GRI FFI S: -- establish an objection to
the introduction of evidence.

MR. DRAUDE: I know what the cross exam nation
rules are. This is voir dire. There is sonme witing on this
docunent, and I'm going to ask himwho put the witing on there.

And if he doesn't know, then | don't think you can put this
docunent in through M. Bello. And I'mnot going to ask himthe
significance of it, I'm sinply going to ask him who put the
witing, which appears to be in two different pens, on this
survey.

The handwitten notes put on a survey. It's not
part of the survey.

CHAI RMAN GRI FFI'S:  Okay. Go ahead.

MR.  DRAUDE: And that's all | want to know,
whet her you know.

VR BELLO: | f you're referring to the
handwiting reflected in the lot area and calculations, that
woul d be nmy handwiting.

MR. DRAUDE: And to the right of the lot there
are a series of nunbers.

MR. BELLO. Those are mne al so.

MR. DRAUDE: Okay. And below that is an existed
prior to 1958?

MR. BELLO. Those are mine.
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CHAI RMAN GRI FFI'S:  Thank you.

We're ready to proceed.

MS. BROWN: M. Bello, can you identify

docunent that's in front of you?
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any

t he

MR. BELLC This is the wall test report that's

mandatorily ordered by the Surveyor's Ofice as a check of

bal ance to affirm that construction is proceedi ng consistent

wi th approved pl ans.

MS. BROAN: Okay. And | note on that docunen

t --

first of all, that document is kept in the ordinary course of

the O fice of Zoning's official files?
MR. BELLO And the Surveyor's Office, th
correct.

MS. BROWN: | note that on the far left -- as

at's

you

| ook at the docunment on the far left there is a nunber 7.97

whi ch has a strikeout and a second nunber placed in there.
you explain to ne if you know that is?
MR. BELLOC In the course of responding
consi stent conplaints, | insisted on M. Wahabi obtaining a
test report in order to deal wth sone of the issues
conplaints with respect to side yard setbacks and rear
setbacks in order to affirmconpliance with the regul ations.
These notes depict, the ones in my handwriti
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depict sone of the exercises |'m going through in order to
ensure (1) compliance with percentage of allowed occupancy
l[imtation and what not. But the survey nunbers are those of
the certified surveyor.

The initial wall test report that canme in reflect
there's a 7.97 side yard setback on the survey. And at that
point | advised M. Whabi that since eight feet was the
requi rement, and since 8 feet what was reflected on his approved
plan, that it would be necessary for him to either pursue
applying for the flexibility authority of the Zoning
Administration if this is going to be the side yard setback or
pursue an appeal .

At that point M. Whabi expressed confidence
that the survey may be off a few inches, which is not unusual,
and ordered and paid for a second survey by the sanme surveyor.
An at this point the surveyor cane in with the 8.03 nunber.

I believe that the explanation for that s
handwritten by the surveyor at the right hand corner of the
survey, which pretty much tells us the difference and the basis
for the difference in those neasurenents.

MS. BROAWN. Okay. M. Bello, would it be fair to
say that the Ofice of Zoning and zoning Adm nistrator took an
additional step to ensure full conpliance with the zoning
regul ations in this case?

MR. BELLO Yes, ma'am
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MS. BROWN: Not hing further.

CHAI RMAN GRI FFI S: Do we have an exhibit nunber
on that yet? On the wall test.

M5. BAILEY: M. Chairman?

CHAI RMAN GRI FFI'S:  Yes.

MS. BAI LEY: You have the file in front of you,
can you tell me what the next exhibit nunber woul d be?

CHAI RVAN  GRI FFI S: That would nmake it ny
responsibility.

COWM SSI ONER M TTEN:  It's 25.

MS. BAILEY: It'lIl be Exhibit 25.

CHAI RMAN GRI FFI'S: Pl ease?

COW SSIONER M TTEN: | had a couple of questions
to ask of M. Bello.

MR. BELLO  Yes, mm'am

COWM SSI ONER M TTEN: Can you show us where the
ceiling of the top story of the building is on A-3?

M. Bello, could you take the portable mke, it
actually works if you turn it on.

MR. BELLO  Thank you.

The ceiling of the top story will be that line.

COW SSI ONER M TTEN: That line is somewhat
different than what's shown on our version of A3, because the
line that we have goes through that w ndow, not above that
wi ndow. So, can you maybe tell ne the date on that A-3, so |I'm
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sure we're | ooking at the same draw ng?

MR. BELLO  This has 10/15/01, but if | may add,
the clear cut evidence of our review is actually to ascertain
whet her the height Iimt is being net as a function of the point
of neasurenent. And whether that height is breached.

The ceiling of the top story is in the course of
a review, you deternine that the highest point of the structure
from the point of measurenent is significantly less than 40
feet. | think that the ceiling of the top story it not terrible
rel evant.

It is relevant whether there's a question as to
whet her that height limt can be conplied wth.

COW SSI ONER M TTEN: Well, given that that's an
issue in this case, that's why | was asking. It's just -- it's
just as a guide to us so that we would have a full understanding
of the points of neasurenent both at the bottom and at the top.

MR. BELLO Correct.

COW SSI ONER M TTEN: And given that that's not
shown on A3, that's why | was inquiring as to where that |ine
was.

Now | have a concern that's not your problem

about why we're being shown plans that have a different date

than were indicated -- are indicated to us to be the permt set.
So we'll have to resolve that in a nonment.
MR.  BELLO Well, perhaps a nobre appropriate
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answer then would be that based on the plans that | reviewed at
the tine that | reviewed, that | believe that the ceiling of the
story conplied with the regul ations.

COW SSI ONER M TTEN: Okay. But given that we
don't have that up on a board, you can't actually point to that
on the permt set for us? OCh, that's the permt set. Okay.

So naybe show us there.

CHAI RMAN GRIFFI'S:  Can | just interrupt.

Where is that second A-3 fron? Wo brought that?

MR. BROWN: That's our A-3.

CHAI RMAN GRI FFI'S:  That's your A-3?

MR.  BROWN: That's our AS3. VWhich is not the
permt drawing, it's the as-built.

M5. BROWN. Okay. Just for the record, M. Bello
revi ewed what has been submitted by M. Ginstead.

CHAI RMAN GRI FFI S: Ri ght . Which | just want to
bring clarification to the nmenbers is that | think that is the
smal | set that we have in front of us.

COW SSI ONER M TTEN:  Ri ght .

CHAI RMAN GRIFFI'S:  Which is the problem wi th what
we're seeing. And | think when we | ook at the other A-3, you'll
see there are areas that are bubbled indicating revision to
pl ans depending on when revisions were nmade, and there are
several on those el evations.

COW SSI ONER M TTEN: Okay. Well, let's plow
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through with this, since it's the permt that's at issue and
this is the permit set. So on that drawing, M. Bello, where's
the ceiling of the top story?

MR. BELLO That'll be right there.

COW SSI ONER M TTEN: So the ceiling of the top
story goes through that circular w ndow?

MR. BELLO. That is correct.

COW SSI ONER M TTEN.  Ckay. | understood you to
say that the projection of the bay into the rear yard was no
nore than 2? feet.

MR. BELLO. That's correct, na'am

COW SSI ONER M TTEN: VWhen | ook at the
drawi ngs, that's not dinmensioned on the draw ngs. And when |
scale it, it scales nore than 2? feet when | scale it. So, can
you tell ne how you deternm ned that the projection was no nore
than 2?7 feet?

MR. BELLO More than likely, | scaled it.

COW SSI ONER M TTEN: Okay. So we just have a
di fference of opinion about -- or a difference of skill level in
appl ying the scale.

Can you tell us why on the wall check report the
bay is not shown?

VR BELLO: Probably because it has no
f oundat i on.

COW SSI ONER M TTEN: What's the purpose of the
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wall test report? |Is it neant to be a guide for establishing
the nmeasurements of the side yards and the rear yards?

MR. BELLO Specifically, yes. But it also sets
the points where he set the foundation and the footings of a
building with respect to construction codes.

COW SSIONER M TTEN:  Well, if we were to want to
-- since the wall test report is supposed to be sort of the
final say or the final determ nation about whether or not the
building is being constructed in conpliance with the plans and,
therefore, in conpliance with the zoning ordinance, should not
the bay be shown because it's relevant to the neasurenent of the

rear yard?

MR. BELLO Well, what's shown on the bay is
controlled by construction codes and not zoning codes. It is
but one tool that is enployed in ensuring that setback

l[imtations are nmet in addition to the approved set of plans.

COW SSI ONER M TTEN:  Ckay.

ZONI NG ADM NI STRATOR JOHNSON: So to answer the
question more directly, no, it doesn't necessarily have to show
t hat .

COW SSI ONER M TTEN: So just for our reference
in this case and future cases, the wall test report really
should not be the only thing we look at in deternmining side
yard, rear yard compliance, is that correct?

MR. BELLO And it is not.
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COW SSI ONER M TTEN:  Ckay.

MR. BELLO  Yes.

COW SSI ONER M TTEN: If you could just explain
the reconciliation of two things for ne.

MR. BELLO  Yes.

COWM SSI ONER M TTEN: In 401.2, which is where
there's an exception provided for folks that don't have |ots
that neet the mininmm size and they can get an exception if
they're within 80 percent of that mninum neasurenent, and at
the end of that section it says "provided that the structure
shall conply with all other provisions of this title." That's
one point.

Then the other point is is that the ability of
the bay to project into the rear yard up to ten percent is a
deviation fromthe standard. So how do you reconcile 401.2 and
its requirenent for a nonconformng lot within the 80 percent of
the m ni mum how you reconcile that as requiring full conpliance
with the standards and then having a deviation from the rear
yard?

MR. BELLC Well, | believe that an anmendnment
which grants the Zoning Administrator an adnministrative
authority to apply flexibility inplies conpliance because that
authority is hinged on an administrative authority and not
subject to one that requires an appeal. So | think it's
consistent with that.
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COW SSI ONER M TTEN:  And you don't think there's
any special consideration that should be given in invoking that
flexibility when a |lot doesn't meet the mnimm size
requi renment s?

MR. BELLC That would still fall under the
di scretion of the Zoning Adm nistrator, | believe.

COW SSI ONER M TTEN: Ckay. Thank you

I don't have any nore questions.

BOARD MEMBER LEVY: Just a few questions.

M. Bello0?

MR. BELLO  Yes, sir.

BOARD MEMBER LEVY: I believe you indicated that
when you reviewed the permt set of drawings, and you also
indicated that you thought that the plans nmet the rear yard
requi renent, you were including the rear deck. Way don't you
explain that to ne, please?

MR. BELLG Sur e. Section 2503.2 allows any
structure which is not a building, and a deck is a structure
that is not nore than 4 feet fromgrade to project or occupy any
requi red yard. VWhile this section seens to inply that a deck
can occupy any required yard a 100 percent, one has to go back
to the definition of yard in section 1999.1. And if you | ook at
that section, the definition clearly linmts that encroachnent to
no nore than 50 percent of what's required. And this deck does

not count in -- is nore than 12? feet fromthe rear property | ot
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line and does not count in the percentage of |ot occupancy
because the percentage of I|ot occupancy does not include a
structure that's at or below the first floor level, and that's

| ess than 4 feet over grade.

BOARD MEMBER LEVY: And | guess -- | nean, could
you tell me how high that is above grade? |'m having trouble
telling.

MR. BELLO It is literally on grade, no nore
than a foot. |If we're able to view the rear elevation of the --

BOARD MEMBER LEVY: |'m | ooking at sheet A-4.

MR. BELLO If you look at the deck where it says
wood stairs to deck, the elevation of the deck is at or bel ow
the first floor level and it's clearly less than four feet from

fini shed grade.

BOARD MEMBER LEVY: | see where it's at or bel ow
the first floor level, but I don't see where it's clearly |ess
than four feet above finished grade. | see six steps or seven

steps leading up to it.

I just -- | guess | don't see a neasurenent that
makes me confortable with that.

MR. BELLO Well, the --

BOARD MEMBER LEVY: O maybe |I'm nisreading the
grade line.

MR. BELLO Yes, the straight Iline indicates
finished grade there, and that would be the point of
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nmeasur ement . And | believe if it's scaled off, it should be
| ess than four feet fromthat finished grade.

BOARD MEMBER LEVY: The heavy line, the heavy
solid line, yes, that would be the finished grade?

MR. BELLO. That's correct, sir.

BOARD MEMBER LEVY: Ckay. Let me ask a different

questi on.

MR. BELLO  Yes, sir.

BOARD MEMBER LEVY: Regarding, | believe it was
M. Ginstead who spoke of -- or it may have been his architect,

who spoke of a porch that's on the wing, in front of the wing on
the right side of the elevation.

MR. BELLO  Yes.

BOARD MEMBER LEVY: And what |'m wondering is how
that wing relates to the side yard neasurenent, as it's not
shown on the plan drawi ng that was revi ewed?

MR. BELLO  Well, the survey of the site and the
bui l di ng survey does not reflect the existence of a porch. But
I think that a parallel line which indicates the setback line,
which is drawn on the porch, may indicate a slight projection
into the side yard setback. But there's no indication that that
woul d not be covered under the sane flexibility authority from
the side yard, if it fact it does project beyond that |ine.

BOARD MEMBER LEVY: (Okay. Thanks.

CHAI RMAN GRI FFI'S:  Ms. Renshaw?
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VI CE- CHAI RPERSON RENSHAW  Yes. M. Chairman, a
few questions for M. Bello or M. Johnson, as the case may be.

First of all, if you -- M. Bello, if you were
just a newcomer to the area and you were wal king by the property
and you had an option to look all around the property, would the
front of the property as from Chesapeake Street | ook the sane as
the back of the property | ooking at the structure, | nmean? |'m
not tal king about the | awn.

MR. BELLO Looking at the structure?

VI CE- CHAI RPERSON RENSHAW At the structure.
Does the front | ook |ike the back?

MR. BELLO Well, probably not from a pedestrian
st andpoi nt . There, obviously, is a significant change in
el evation from the mddle of Chesapeake Street to the rear of
this property, which engenders a different scale of sight, if
you will.

VI CE- CHAI RPERSON RENSHAW Uh- huh. How do you
define wing? | |looked at 199 and | can't find a definition for
wing. So we have to go to Wbster's Dictionary. But how would
you define wi ng?

MR. BELLOC "Il probably have to rely on the
English dictionary, too. But | think the word is wused
descriptively here to describe a recessed portion of the front
of this building.

VI CE- CHAI RPERSON RENSHAW Okay. Al right.
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Because M. Gresham used the word wing in his testinobny as
defining the recessed portion of the house, which is in the back
-- nore in the back because it sets, as | understand it, 32 feet
back.

MR. BELLG  Uh- huh.

VI CE- CHAI RPERSON RENSHAW So more in the back
than in the front. And | am just trying to understand why you
are still maintaining that the wing, as we see it recessed back
32 feet, is still neasured as part of the front?

ZONI NG ADM NI STRATOR JOHNSON: I f | mght?

VI CE- CHAI RPERSON RENSHAW M. Johnson.

ZONI NG ADM NI STRATOR JOHNSON: Thank you, Ms.
Renshaw.

That's because as sone people referenced as a
wing, purely and clearly faces the front. |If you're standing --
if you stand anywhere in the Chesapeake area in the enclave
there, you will clearly see that it is in the front of the
property, the front of the building.

So what, again, if someone is calling a wng,
wel |, you know they can call it whatever they want. The fact of
the matter is that we make the determination and it is in front
of the street. So that's why we hold steadfast to that
position, because that's what it is.

VI CE- CHAI RPERSON RENSHAW Even though the wi ng
as we think of it is nore associated with the back of the house
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than with the front of the house? Because visually from the
back you can see the full expanse of the house.

ZONI NG ADM NI STRATOR JOHNSON: I would concur
with M. Bello's assessnent, and that is (1) it depends on where
you are. For example, if you're at the front of the property,
it clearly goes up sl ope. If you're |looking from the backside
of the property, and then it depends on what property that
you're on because there are several properties that abut the
back or the rear yard of the property. So, again, it would
depend on where you |ooked at it from but clearly you would

see, as M. Bello conveyed earlier, it does |ook different than

the front. But clearly I think the key point that has to be
enphasized is, is whatever you want to call it, a wing, it is
still facing the front and thus, is to be considered a front of

the property.

VI CE- CHAI RPERSON RENSHAW Just because it is
facing front, but you said the front is where your perspective
is; in other words, where you're standing. So | could be
standi ng in Chesapeake Street |ooking at that and from as the
pi ctures have shown us, we could not see the wing or that part
of it and just assume that where the line has been on one of
these drawings that's no longer up is the front of the building,
the reduced front? You understand what | nean?

ZONI NG ADM NI STRATOR JOHNSON: Well, to answer --
| understand what you're saying. And to answer that question,
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yes, but then I would sinply encourage anyone to stand in front,
at least stand in the mddle of the property; then you could get
a clearer picture of what the front really entails.

Now, using the scenario that you use, yes, if |
stood in front but stood on the far northwest end of it, and
thus had a slanted view, | would not be able to see the entire
front. Just as if | stood on the opposite corner and | ooked the
ot her way, | would not be able to see.

So, again, we would encourage to get a truer
picture of the front, one would have to stand in the mniddle.

VI CE- CHAI RPERSON RENSHAW Is it in the building
code that it is nore defined as to what a front is versus a w ng
of a building? |I'mnot just trying to tie this down a little
bit better. Because it seems to be a little bit, what should we
say, your definition. The way you have operated this is how it
is defined. Am1l correct?

ZONI NG ADM NI STRATOR JOHNSON: |'m going to defer
that question to M. Bello, if | may.

VI CE- CHAI RPERSON RENSHAW M. Bell o, please.

MR. BELLO  Thank you. | think that the point of
the exercise is that for the entire span of the width of the |ot
that if you stand at any point of the front of the lot, that
you'll be able to view that portion of this building including
the wing section of it from the street. And | think that's
consistent with the definition that corp counsel has entered
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into testinony derived from the English dictionary, unabridged
English dictionary.

VI CE- CHAI RPERSON RENSHAW  Ckay. All right.

I just have a second question on this natural
topography. | believe M. G esham was asked about that, and did
he know that the regulations allow a garage to be excavated to
accommodate the D.C. laws regarding off street parking, am |
correct? So | would like to know in the excavation for the
garage of this building did you -- what was the natural
topography, first off? Can you explain what that was? Was it
flat or was it an enbanknment? Did you excavate down? | would
like to know.

MR. DRAUDE: Before we do this, can we identify
this drawing, at least, by title and date or sonething?

CHAI RVAN  GRI FFI S: I do not believe this was
submitted into the record.

MS. PRUTT: |It's not in the record. Do you have
an extra copy to be submtted?

M. Chair, | would suggest we could |abel this
Exhi bit 26.

CHAIRMAN CRIFFIS: 26 will be the large 2436 plan
that's on the board which is --

MS. PRU TT: Has grading.

CHAI RVAN GRI FFI'S:  Yes.

MS. PRU TT: That'll be the difference.
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CHAI RVAN GRI FFI S: A topographic site plan. I
think it has some trees, too.

I"msorry, go ahead.

MR. BELLOG The change in grade from the center
of Chesapeake Street to the point of neasurenent the height of
approximtely -- let's see-- for 10 feet. And fromthe property
line anywhere from6 feet to 4 feet fromthat -- and the point
of the exercise is whether natural grade was significantly
altered here for a specific purpose.

I'"m surprised to say that if the applicant did
not have a parking requirenment to neet, that they'd be able to
build the retaining wall across the site and build from an
el evative portion of the site the way it is and the nmeasurenent
woul d still be able to be taken from the finished grade at that
poi nt .

The property is not divided by any alleys or the
parking requirenment could not have been nmet by access in the
rear of the property so that the essence of the excavation is
singularly to conply with the parking requirenments by providing
an indoor garage. You cannot net a parking requirement by
providing it in the front of the yard, in the resident district.
So naturally it nust lead to a garage. And clearly the
excavation was not done here to gain undue advantage, but to
nmeet the requirement.

VI CE- CHAI RPERSON RENSHAW  All right. Thank you.
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t he

What is the parking requirenent for the dwelling?

MR. BELLO It's one parking space.

COW SSI ONER M TTEN: And this garage has

capacity of how many vehicl es?

MR. BELLO  Two.
COW SSI ONER M TTEN:  Thank you.

CHAI RMAN GRI FFI S: If | could ask you just

refer to A3 again, talking about the ceiling. There is a |

t he

to

i ne

that's indicated as the top ceiling height on the drawi ng's

el evati ons.

terms of A draw ngs,

M. Levy brought your attention to it.

Looking at then referencing and what we have

reflected ceiling plans so they're full floor plans, but

| ooking at the attic on A2 2. I'm seeing dashed lines,

poi nt bei ng twofold.

in

are in fact, if I'mreading themcorrectly,

I''m

my

On the elevation the ceiling line cutting

strai ght through a w ndow woul d perhaps not make sense, except

that if you | ook at and conpare fromthe attic plan RCP and

eval uation itself. It's ny interpretation that that is,

fact, following one of the trusses that is gaining height,

that actually is not a cut through w ndow.

establish for

My question to you would be then how do

t he

in

SO

you

the height the ceiling in that area if, in fact,

you have partial areas of the ceiling that would follow the
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trusses, or whatever the fram ng nenbers would be on that |evel?

MR. BELLO Well, ultimtely the objective in
this exercise using the point of neasurenent that's allowed by
the regulations is to verify whether there's conpliance with
respect to height and totality as neasured to the ceiling of the
top story. So you apply the nost restrictive interpretation and
not necessarily go with the height of the ceiling indicated by
the applicant and reference whether there's conpliance with the
height limtation.

CHAI RVAN GRI FFI S: But what would be the npst
restrictive height then, if that's what you're conparing?

MR. BELLO Well, from the point of measurenment
to the highest point of the roof, it is under 40 feet.

CHAI RMAN GRI FFI'S: Uh- huh

MR. BELLO And clearly where you're allowed to
take the height neasurement is the ceiling of the top story,
then a gable roof can exceed that height. So if you go to the
maxi mum hei ght of the proposed building and it's under 40 feet,
wherever you place the ceiling of the top story, there's going
to be conpliance.

CHAI RMAN GRI FFI S: | see. Because of the fact
that you're saying is a gable or sonme sort of projected ceiling
can exceed it.

MR. BELLO Can exceed it. Yes, sir.

CHAI RVAN  GRI FFI S: So that if |'m clear what
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you're saying, then -- and if we're looking at that point, there
may be a level area of ceiling that would establish the ceiling
hei ght in that top floor?

MR. BELLG At some point. But even if it's
taken to the highest point of the structure, and you have
conpliance with 40 feet, then you're in fact in conpliance with
the letter of the | aw.

CHAI RMAN GRI FFI S: Yes. But you started that
sentence with "if." I'"'m not sure that would be the case.
General ly speaking | understand that.

MR. BELLO This is applying the worse case
scenari o.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. BELLO That, in fact, where you' re allowed
to take the height nmeasurenent of the ceiling of the top story,
that a roof which does not provide occupiable space can extend
beyond the 40 feet mark. So if you take the worse case scenario
and nmeasure to the highest point of the structure, which would
be the top nost point of the roof, if that's |less than 40, then
you're in fact in conpliance with the height limtation.

CHAI RMAN GRI FFI S: Ri ght . | don't want to walk
down that road, except for the fact that if you-- |ooking at
this specific building, if you took to the highest point of the
pitched roof, it would be above 40 feet. I think that's clear
Wit hout nme neasuring it.
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MR. BELLC Well, it depends on where you apply
the point of measurenent.

CHAI RVMAN GRI FFI S: Well, vyes, 1'd agree wth
that. Exactly.

CHAI RMAN GRI FFI S: But if we take -- | think you
and | mght be going down different directions, so just so | can
be cl ear.

But if we take the point of measurement of this
building fromthe point established by the Zoni ng Admi nistrator,
whi ch woul d be center on the front elevation, and ran it up and
-- I"'mmaking this point just to clarify what you were saying in
a general aspect. And ran it up to the pitch -- the highest
point of this roof, clearly it would be above 40 feet. | nean,
that's just clarification here.

We are not establishing the building height, to
be even further clear perhaps, establishing the building height
based on that judgnent and that neasurenent. We're basing it
froma point at which is established in the center of the front
el evation to to the height of the top floor ceiling, correct?

MR. BELLG Correct.

CHAIRMAN CGRIFFI'S: Al right. And all |'m saying
is that I'm looking at -- we have limted draw ngs. | don't
have a section -- I'mtrying to interpret sonme of these. But

the point, in fact, is that there is an established Iine on the

el evations that indicate the ceiling height; that is what is
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bei ng nmeasured to. That is probably, and my assunption and ny
guestion to you, that is the line you nmeasured to. You answered
affirmatively. And what |'mindicating and wal ki ng through the
attic reflected ceiling plans is that we have -- it is apparent
to nme, anyway, that we have a condition that the ceiling
pitches. And ny then follow up question to you is your ceiling
height is still based on that |ine, whether it be an average,
whet her it be the consistent, whether it be the flat part of the
ceiling? |Is that correct?

MR. BELLO. That is correct, sir.

CHAI RVMAN GRI FFI'S:  Okay.

MR, BELLO. Because that'll be --

CHAI RMAN @l FFI S: And is there a fornmula or a
judgment in terns of dealing with unique situations like this in
termse of different <ceiling heights? Is there a standard
procedure that is done?

MR. BELLO Well, if we govern it on the ceiling
hei ght of the top story is at this window |level, then that's
what we neasure to.

CHAI RVAN GRI FFI'S:  Right.

MR. BELLO  But then, again, you can fall back on
the worst case scenario and go from there. But from the point
of nmeasurement applied by the Zoning Administrator, it is
doubtful to ne that the building is over 40 feet to the pitch of
the roof.
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CHAI RMAN GRI FFI S: Okay. Any other questions?

W're at 5:10 right now. Board nenbers need to
| eave this room by close to 5:30, and within that realm I
woul d suggest, and | would put it out for Board di scussion and
then coment that we have cross exam nation now. At the
conpletion of that, we then set a date very quickly to continue
this.

Board nenbers comments?

COW SSI ONER M TTEN: That sounds fine, although
my experience with cross exam nation is that it sonetinmes goes
beyond the anticipated tinme limt. So, perhaps, just start into
it and see how far we get.

CHAI RMAN  GRI FFI S: Okay. And while that's
happeni ng, you get dates. Is that anenable, acceptable within
great reason?

MR. BROWN: There's no opportunity to continue
this evening, 5:30 is our drop dead date?

CHAI RVAN GRI FFI S: Yes. W have two, if not
nore, Board nenbers that have obligations they can't get out of
that they need to be in places at 6:00 and after

ZONI NG ADM NI STRATOR JOHNSON: Speaki ng for the
Zoning Adnministrator's office, we're here at your pleasure. So,
if you want us to stay later, earlier, we're here to accomodate
you as the Board.
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CHAI RVMAN GRI FFI S: Thank vyou. Ckay. well, we
don't need to delay. W can start with cross.

MR. DRAUDE: I'"'m going to primarily address ny
questions to M. Bello, but invite M. Johnson to junmp in at
anyti ne.

M. Bello, would you agree that if -- and I'm
asking you to assune that the height nmeasuring point is in front

of the garage doors, that this is a four story building?

VR BROWN: I obj ect, because that's a
hypot hetical question that | don't think is relevant to the
inquiry here. It's certainly not relevant to M. Bello's

testinony, which was --

MS. BAI LEY: M. Brown, you need to be on a
m cr ophone.

MR. BROAN: Oh, |'msorry.

I don't think it's relevant, certainly not
relevant to his direct testinony which had nothing to do with
t he hypothetical. Had to do with | ooking at the plans and how we
applied them not sone specul ation.

MR. DRAUDE: It's perfectly appropriate to cross
exam ne an expert witness on the basis of hypotheticals. And
there's evidence from the appellant that the height point is in
front of the garage doors. There's other evidence, it's
conflicting evidence, and I'msinply trying to find out what is
the significance of each point between the one he uses and the
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one we use. And | think it's going to be quite clear that both

of the height issues -- that hei ght neasuring point is.

CHAI RMAN  GRI FFI S: Are you | ooki ng for
clarification in an actual dinmension?

MR. DRAUDE: No. I'm asking for him to just

assune that the height neasuring point is in front of the garage

doors. And if that is the case, is this a 4 story building.

mean, |'m not asking himto agree with the prenise.

MS. BROWN: M. Chair, maybe | can clarify this.

One of the questions that | asked M. Bello on direct testinony

with respect to whether this was a cellar or a basenent, and

t he

guestion was if this had been -- he determined -- he said he

deternmined this was a cellar by definition.

CHAI RVAN GRI FFI'S:  Ri ght.

MS. BROWN: Had it been a basenent, it would have

been a four story. And that may be the short answer to this

MR.  DRAUDE: M. Bello -- as your counsel's

summary reflect your views on this?
MR. BELLO  Yes, sir.

MR. DRAUDE: Al right. And would it also

be

true that if this garage area was a basenent rather than a

cellar, that this would be a nore than 40 story -- 40 foot
bui | di ng?
MR. BELLO.  Yes, hypothetically yes.
MR. DRAUDE: Al right. So the true quest
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determ ne whether this is a basenment or a cellar?

MR. BELLC Well, the true question hinges on
where the point of neasurenent is --

MR. DRAUDE: Well, that's where | started.

MR. BELLO  And that's what deternines the nunber
of stories in a residence district.

MR. DRAUDE: All right. MWhat's the relevance of
the distinction between basenent and cellar purposes? The
nunber of stories or the height of this building?

MR. BELLOC A basenent counts a a story and a
cel l ar does not.

MR. DRAUDE: All right. Does it have any effect
on the hei ght measurenment?

MR. BELLO Wth respect to height measurenent in
the residence district as applied in the zoning regulations,
which is consistent with the point of nmeasurement, no.

MR. DRAUDE: Al right. Are you famliar with
the fact that the definition of cellar as contained in the
zoning regulations refers to a portion of a story that is less
than four feet above finished grade? And if you have the zoning
regs there and would like to | ook, refresh your recollection.

MR. BELLO:  No.

MR. DRAUDE: It's in 199.

MR. BELLO Yes, section 199 does define the
cellar as a portion of a story, the ceiling of which is |ess
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than four feet above the unfinished grade.

MR. DRAUDE: Does it defi ne basenment?

MR. BELLO It does. But let me finish that
poi nt . I think the relevant definition here is the definition
of story also in the sane section. And |I'Il| paraphrase, because

I don't want to read the entire definition.

For the purpose of determining the nunber of
permtted stories, the termstory shall not include cellars.

MR. DRAUDE: |Is there any exclusion for basenent?

MR. BELLO  Well, again --

MR. DRAUDE: Just looking at the definition you
just read us.

MR. BELLO Well, yes, sir.

MR. DRAUDE: Is there an exclusion for basenent
in that definition?

MR. BELLC No, the basenment is not excluded
because a basenent is counted as a story.

MR.  DRAUDE: Okay. Is there definition of
basenment in section 1997

MR. BELLO  Sure. That portion of a story partly
bel ow grade, the ceiling of which is 4 feet or nore above
adj acent finished grade.

MR. DRAUDE: All right. And it also refers to a
portion of the story, isn't that correct?

MR. BELLO That is correct.
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MR. DRAUDE: And would you agree that the portion
of the lower -- I'Il use the |oaded word -- the [ower |evel of
this building occupied by the garages is a basement and not a
cellar?

MR. BELLO That's technically correct.

MR. DRAUDE: Okay. You referred to, | think at
| east twice during your testinmony, you testified that if you
measured the height of this building to the top of the roof
peak, that that nmeasurenent is |ess than 40 feet?

MR, BELLO. Yes, it should be.

MR. DRAUDE: Do you recall? Al right. Is that
shown on the draw ngs anywhere? 1Is that dinmension shown on the
dr awi ngs anywhere?

MR. BELLO It is not, but | have to testify on
the assunption and as a practice that | would have scaled the
proofs of the plans before | signed the application

MR. DRAUDE: Do you know in fact whether you
scal ed that dinension?

MR. BELLC I know in fact as a mtter of
practice that | did.

MR. DRAUDE: Do you know in fact whether you did

that in this case?

MR. BELLG | do it in all instances.
Al'l right. Let's look at the site plan and turn
to your testinony regarding the location -- what is the front of
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the building. And between you and M. Johnson, |I'm not sure we
got that straight.

I's it your interpretation of the zoning
regul ations that what constitutes the front of the building
depends on the observation of sonebody standing in the street
and what they can see from any particul ar place?

MR. BELLOC Well, only as an etension of the
definition of the front of a building consistent with the
unabri dged English dictionary.

MR.  DRAUDE: Al  right. Do you have your
unabri dged English dictionary with you?

MS. BROWN: For the Board's information, we have
copies that were downl oaded. We'd be nore than happy to share
themw th the Board, if the Board is so inclined.

CHAIRMAN GRIFFI'S: | think they're here.

MR. DRAUDE: This may be nore for redirect. It
has not been placed in evidence at this point, as far as |
recollect, is that correct?

M5. BROWN: Not vyet.

MR. DRAUDE: All right.

MR. DRAUDE: Ckay.

CHAI RMAN GRI FFI S: I"'m sorry, | may have m ssed
some of that. You're objecting to the submittal of the
Webster's, or what was that?

MR. DRAUDE: Well, | object to -- well, | don't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

256

really object to them submitting whatever it is they have, it
just hasn't been placed in the record yet. And the w tness has
relied on it, and | think it should be placed on the record so
we can see what it says and whether it is, in fact, the
dictionary that the Court of Appeals has approved for use in
such situations. But be that as it may, let me just clarify
with M. Bello.

Your testinobny what constitutes the front of the
building is based on the dictionary definition?

MR. BELLO. Well, also consistent with that would
be the judgnent of the reviewer. And in this case clearly the
application is that the front of the building spans the entire
width of the building. And the entire width of the building, if
you will, includes the wi nged section of the structure.

It may also be instructive that the tapering of
the site is probably what necessitated the design, because the
applicant if provided with a square lot, would probably been
allowed to present a square building with one front that's
consi stent .

If one is to rely on your application of what
constitutes the front, then one could make the argunent that the
further nost point of the building, which would be the retained
area of the building, is that closest to the front property |ot
line. And take the center of that as the neasuring point, but
clearly that would not be a definition that's reasonable.
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MR. DRAUDE: \What is the width of this lot?

MR. BELLC The width of the lot in such a
situation can be determined two ways. One you can apply an
average of the width of the lot or you could just take the
distance as reflected as the span of the lot, which is 39.2
feet.

MR. DRAUDE: Al right. And you were referring
to the survey that was nmarked as Exhibit 25 in giving that
testi mony?

MR. BELLO  Would this be the wall test report?

VR. DRAUDE: Yes.

MR. BELLO  Yes, sir.

MR. DRAUDE: Al right. Are you famliar with
section 2522 minor flexibility by a Zoning Administrator's
ruling. | believe you relied on this, and you nay be using a set
of regs with different nunbering that allows for deviations of
certain percentages fromcertain requirenments?

MR. BELLO  Actually, the relevant one here woul d
be 407.1

MR. DRAUDE: Well, you haven't heard nmy question
yet, so you don't know what the relevant one is. All right.

It's true that that one gives the Zoning
Admi nistrator authority to allow deviation into a side yard of
not to exceed the greater of 10 percent or 12 inches, is that
correct?
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MR. BELLO  Which section are you referring to?

MR. DRAUDE: Al right. 2522, mnor flexibility
by the Zoning Administrator's ruling. 11 DCWVR 2522.

If you're using the published -- if you' re using
the book published by DCMR this is not in it, this is in the
Zoning Administrator's -- Zoning Conm ssion's amendnents, text
amendnments, case #98-19 issued June 13, 1999.

Let me go at this a different way. Forget what |
just asked you.

| believe it was your testinony that you have not
in fact inspected this project personally since construction
began?

MR. BELLC Personal ly not, but we have had M.
Johnson there personally, a zoning field inspector, a
construction inspector.

MR. DRAUDE: Al right. And you testified that
the bay that intrudes into the rear yard was not in the draw ngs
because it had no foundation, is that -- do | understand that
testinmony correctly or --

MR. BELLO No, sir. The testinony was that the
bay would not be reflected in the wall test report probably
because it has no foundation.

MR. DRAUDE: All right. Well, let's |ook back at
the wall test report. That was entered as Exhibit 25. And if
you look at that, isn't it true that that shows no dinension
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what soever for the rear yard?

MR. BELLO It does not, but the wall test report
is provided inits original form the scale at which the plat is
drawn. And so it would have been easily scal abl e.

MR. DRAUDE: All right. It does not show the bay
on the rear of the building?

MR. BELLO As woul d be expected, yes.

MR. DRAUDE: And preparing for your testinony
today, did you review a docunent that was filed by the owner
responding to M. Ginstead' s subm ssions?

MR. BELLOC I'"'m not sure if | wunderstand your
guestion. Reviewed what docunent?

MR. DRAUDE: M. Whabi's attorney subnitted a
docunent in this case titled, and I'Il showit to you --

MR. BELLO.  Thi s one.

MR. DRAUDE: I just want to know whether you've
seen this before, and if you haven't, we'll go on to sonething
el se?

MR. BELLO  Not wuntil in this room

MR. DRAUDE: All right. You did not review that
during your testinony?

MR. BELLO  Absolutely not.

MR. DRAUDE: Ckay. When you were referring to
that deck, you stated that you believed that it was no nore than
a foot above the finished grade, and therefore was an authorized
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intrusion into the rear yard. But isn't it true that you can't
see that in the drawings that it's not dinmensioned on the permt
drawi ngs? | believe you went through this with one of the Board
menbers, do you recall that testinony?

MR. BELLO. Well, | believe ny testinmny was that
the relevant cut off point was four feet or nore from grade.
And that it can be easily substantiated by scaling the draw ngs
that the deck is going to be less than four feet from grade.

MR. DRAUDE: Do you have a scale with you?

MR. BELLO I'"'m afraid not, sir. But this would
be an exercise that | would have conducted in the course of a
review of the application.

MR. DRAUDE: Well, I'mgoing to ask you to do it
again. | guess we could put it up here so the Board can see it.

CHAI RVMAN GRI FFI S: Excuse ne. Let ne see what
this s?

MR. DRAUDE: This is sheet A-4. Titled rear
el evation. And | would like you to point out to the Board the
finished grade line and the hei ght of the deck.

First point those two lines out and then I'd |ike
you to scale them

MR. BELLO Well, here's the finished grade.
Here's the deck. And here's the scale.

MR. DRAUDE: And what is --

MR. BELLO It's in quarter scale.
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MR. DRAUDE: What does it scale to?

MR. BELLO Fi ni shed grade and you can |ook at
the four feet mark, it's clearly above the top level of the
deck.

MR. DRAUDE: All right.

CHAI RVAN  GRI FFI S: Could I inquire how nmuch
| onger you mght anticipate? W are after the 5:30 mark.

MR. DRAUDE: I think it's at least 15 or 20
m nut es. I don't want to, you know -- this may seem counter
intuitive to the Board of menbers, but at least for nyself when
given time to think about the cross exanmnation in a clear
I ength, the line gets shorter, not |onger.

CHAI RVAN GRI FFI S: Then may | interrupt you here
and let's tal k about dates and what we're anticipating for this.

MS. PRUTT: Actually, we have only one date
avail able this year, which would be Decenber 18”“, first one in
the afternoon.

CHAI RMAN GRI FFI'S: Wow.

MS. PRUITT: Yes, you have an extrenely anbitious
schedul e.

MR. BROWN: I mean that inposes a real hardship
on everybody, but quite frankly ny client in this process.
Decenber --

th

M5. PRUTT: 18

th

MR. BROWN: 18
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MS. PRU TT: The sane day as BP AMECO

MR. BROWN: But, again, | would alnost beg the
Board that that's -- that's over two nmonths fromnow [|I'd like
to see if we could get on -- | nean, can you just walk ne

t hrough the norning of Novenber 6'"?

MS. PRUITT: Novenber 6'"

MR. BROWN: Yes. | nmean, we don't need to go
through all the cases, nore of an added than the three we're
| ooki ng at?

M5. PRUTT: Yes. Vell, you have one that wll
be today, and then there's -- | believe there's tw cases that
Jerry has added that don't -- that aren't reflected on here.

MS. BROWN: M. Chair?

CHAI RVAN GRI FFI'S:  Yes.

MS. BROAN: Just an inquiry. |If in fact this has
to be carried over for approximately two nonths, does the Board
have before it enough testinony upon which to reach a decision
on M. Brown's tineliness issue? Because that may dispense of
this matter.

CHAI RMAN GRI FFI S: Yes, | know. ['"'m not sure |
can speak for the whole Board to see whether we've had enough
i nformati on.

I think we mght. I'"'m not sure how would we
handl e that in terns of --

COW SSI ONER M TTEN: well, what we mght do is
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add that to a decision neeting.

CHAI RVAN GRI FFI'S:  Yes.

COW SSI ONER M TTEN: And that exclusively. And
then have a date that we select tonight that is a backup if we
find that we have jurisdiction and choose to conti nue.

CHAI RMAN  GRI FFI S: Is that appropriate to
basically separate that out; have a decision nmaking on those
i ssues?

MS. SANSONE: M. Chairman, | believe it would

be, because M. Brown was prepared to go forward with the notion

to dismiss, or the request to dismiss the case today. But
perhaps he would confirm that he's -- | nmean, it's his notion,
so --

CHAI RMAN GRIFFI'S:  Right. The next question would

be whether you presented your entire testinony based on those?

MR. BROM: I think we haven't presented our
testimony --

CHAI RVAN GRI FFI'S:  Right.

MR.  BROWN: -- but quite frankly, as | said
earlier, accepting M. Ginstead at his word that | think it

gives you the full flavor of the timing issues. They're not --
we're not talking a close call. | nean, it's eight nonths we're
tal ki ng about.
CHAI RMAN GRI FFI'S:  Ri ght.
MR. BROWN: So I'd be confortable having that
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matter decided as a prelimnary nmatter at the next public
nmeeting and then proceed accordingly.

ZONI NG ADM NI STRATOR JOHNSON: M. Chair?

CHAI RVMAN GRIFFI'S:  Yes, M. Johnson

ZONI NG ADM NI STRATOR JOHNSON: In light of the
consi deration for extended tine, it's probably appropriate that
| share with the Board at this tine that | have submitted ny
resignation effective on Friday, November the 2" And
personally | would not choose to |eave ny predecessor -- |
should say nmy successor and definitely not ny assistant, M.
Bello, to carry on in light that I would no |onger be able to
assi st --

CHAI RVMAN GRIFFI'S:  Well, | appreciate that. And
we'll have an opportunity, perhaps, for fornmal statenents on
that statenent. But we are going to go check another date,
because | think that is inmportant.

November 2™ you i ndicated was that date, correct?

ZONI NG ADM NI STRATOR JOHNSON: That is correct,

sir
CHAl RMAN GRIFFI'S:  How s Saturday norning | ook?
MR. DRAUDE: M. Chair, while you're considering
that, if you did choose to take up the tineliness issue in a

separate decision neeting, we would like to have the opportunity
to submit a brief on that issue before that neeting

CHAI RMAN  GRI FFI S: I think that's absolutely
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appropriate. W wll probably get to those specifics.

MR. BROVN: M. Chair, just -- our architect of
record, M. Lazard, we |ose him on Cctober 29" t hrough Novenber
12'".  And he is one of our witnesses.

CHAI RMAN GRI FFI'S:  So that open up October 23"

CHAI RMAN GRI FFI S: Is everybody okay with that?
Okay. It looks like we have October 23 in the afternoon. It
will be the third case on the hearing schedule, and we will be
prepared to finish it that day within rational reason in terns
of tinme. The two cases that we are squeezing in with this are -
- appear to be fairly conplicated, if not |engthy.

So we will put that to everybody and keep that in
m nd that, of course, as expeditious and distinct as we can be.

But we will l[ook forward to doing that. And | nust say, that

this is a great burden by the Board, and | appreciate everyone's

support in doing that to be there and to squeeze it in so soon.

So, in that respect | would say that we just
conti nue the case. I will not separate the two issues, and we
will continue on and finalize this, hopefully, on the 23",

M5. PRUTT: And just for clarification, M.
Chair, we start up -- we wll start wth M. Draude's

continuation of cross exam nation.
CHAI RMAN GRI FFI'S:  Correct. Geat.
Thank you very much.
Anything else for me to pick up briefly? Very
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Thank you. This adjourns the afternoon session

of October 16"

(Whereupon, the appeal of Darrel

adj ourned at 5:40 p.m, to reconvene on October

(202) 234-4433
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