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 P-R-O-C-E-E-D-I-N-G-S 1 

 (9:47 a.m.) 2 

  CHAIRPERSON GRIFFIS:  Good morning.  The hearing 3 

will come to order.  This is the October 16th public hearing of 4 

the Board of Zoning Adjustments for the District of Columbia.  5 

My name is Geoff Griffis.  Joining me today is Vice-Chair Ms. 6 

Renshaw.  We are also pleased to have this morning Mr. Hannaham 7 

representing the Zoning Commission.  And also Mr. Levy 8 

represented NCPC. 9 

  Copies of today's hearing agenda are available to 10 

you.  They are located to my left near the door where you came 11 

in.  All persons planning to testify either in favor or 12 

opposition are to fill out two witness cards.  These cards are 13 

located at the end of the table in front of us.  Upon coming 14 

forward to speak to the Board, please give both cards to the 15 

reporter who is sitting to my right. 16 

  The order of procedures for special exceptions 17 

and variances is first, statement of the witness of the 18 

applicant; second, Government reports including Office of 19 

Planning, Department of Public Work, etc.; third, report of the 20 

Advisory Neighborhood Commission; fourth, parties or persons in 21 

support; fifth, parties or persons in opposition; sixth, and 22 

final, closing remarks by the applicant. 23 

  Cross-examination of the witnesses is permitted 24 

by the applicant or the parties.  The ANC in which the property 25 
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is located is automatically a party in the case.   1 

  The record will be closed at the conclusion of 2 

each case except for any material specifically requested by the 3 

Board and the staff.  The staff will specify, of course, at the 4 

end of the hearing exactly is expected. 5 

  The Sunshine Act requires that the public hearing 6 

on each case be held in the open before the public.  The Board 7 

may consistent with the rules and procedures of the Sunshine Act 8 

enter executive session during and after the public hearing on a 9 

case for purposes of reviewing the record or deliberating on the 10 

case.   11 

  The decision of the Board in these contested 12 

cases must be based exclusively on the public record.  To avoid 13 

any appearance to the contrary, the Board request that persons 14 

present not engage the members of the Board in conversation.  15 

Please turn off all beepers and cell phones at this time so as 16 

not to disrupt the proceedings.   17 

  The Board will now consider any preliminary 18 

matters.  Preliminary matters are those which relate to whether 19 

a case will or should be heard today such as a request for a 20 

postponement, continuance, or withdrawal, or whether a proper 21 

and adequate notice of the hearing has been given. 22 

  If you are not prepared to go forward in the case 23 

today, or if you believe that the Board should not proceed, now 24 

is the time to raise such a matter.  I would turn to staff to 25 
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see if there are any preliminary matters. 1 

  MS. BAILEY:  Yes, Mr. Chairman.  There is a 2 

preliminary matter.  It has to do with the third case of the 3 

morning, Application No. 16713, Nathaniel Baker, Sr.  Mr. Baker 4 

is requesting that this hearing be postponed or that he needs to 5 

withdraw the application.  He's not ready to go forward today, 6 

Mr. Chairman. 7 

  CHAIRPERSON GRIFFIS:  Mr. Baker. 8 

  MR. BAKER:  Good morning, ladies and gentlemen of 9 

the Zoning Board.  I'm not prepared today. 10 

  CHAIRPERSON GRIFFIS:  Could you just give your 11 

name and address for the record? 12 

  MR. BAKER:  Nathaniel Baker, Sr.  The address is 13 

1706 Trinidad Avenue, N.E., Washington, D.C. 20002. 14 

  CHAIRPERSON GRIFFIS:  Can you give just a brief 15 

clarification of why you're not prepared?  I understand in my 16 

notes that actually June 12th was the hearing that was moved to 17 

today. 18 

  MR. BAKER:  That's correct.  I'm changing, Deputy 19 

Commissioner.  I'm going to drop the salon request totally and 20 

I'm going to switch to a church.  I want to either suspend, 21 

change, or withdraw, whichever the law allows at this point.  I 22 

don't know which way to go. 23 

  CHAIRPERSON GRIFFIS:  Very good.  If it's my 24 

understanding that the case 16713 actually is about the use 25 
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variance for a salon and you're indicating that is, in fact, not 1 

going to be the case, then I would think it appropriate to 2 

withdraw this case. 3 

  MR. BAKER:  Okay. 4 

  CHAIRPERSON GRIFFIS:  That's your intention? 5 

  MR. BAKER:  That's correct. 6 

  CHAIRPERSON GRIFFIS:  Any questions, comments?  7 

Very good.  I would say that the case is then withdrawn. 8 

  MR. BAKER:  Okay. 9 

  CHAIRPERSON GRIFFIS:  Thank you. 10 

  MR. BAKER:  Do I come back and resubmit it all 11 

over again?  Is that required? 12 

  CHAIRPERSON GRIFFIS:  I would definitely talk to 13 

staff but I would assume that if it is not the same use that was 14 

the case before us, then it would be a reapplication -- a new 15 

application. 16 

  MR. BAKER:  Okay.  Thank you. 17 

  Thank you, ladies and gentlemen. 18 

  MS. BAILEY:  Mr. Chairman, just to reiterate, 19 

Application No. 16713 of Nathaniel Baker, Sr., has been 20 

withdrawn. 21 

  CHAIRPERSON GRIFFIS:  Thank you. 22 

  MS. BAILEY:  The first case of the morning is 23 

Application No. 16767 of Michelle J. Simon and Brian L. Schwalb, 24 

pursuant to 11 DCMR 3104.1 for special exception to allow a two 25 
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story addition and deck to a single-family dwelling under 1 

section 223 not meeting the rear yard requirements of section 2 

404 and side yard requirements of section 405.  The property is 3 

located in R-1-B District at premises 3728 Kanawha Street, N.W., 4 

Square 1873, Lot 2.   5 

  All those wishing to testify, please stand and 6 

raise your right hand.  Do you swear that the information that 7 

you will be giving today will be the truth?  Please say I do. 8 

  WITNESSES:  I do. 9 

  MS. BAILEY:  Thank you. 10 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman. 11 

  CHAIRPERSON GRIFFIS:  Yes. 12 

  VICE-CHAIRPERSON RENSHAW:  I just want to state 13 

for the record that when this case came before ANC-3-G I recused 14 

myself and left the room so I am able to participate at this 15 

session. 16 

  CHAIRPERSON GRIFFIS:  Very good.  We are pleased 17 

to have you participate. 18 

  VICE-CHAIRPERSON RENSHAW:  Thank you very much.  19 

I would say this is Kanawha Street.  That's how we pronounce it. 20 

  CHAIRPERSON GRIFFIS:  Kanawha.  Good. 21 

  MR. BROWN:  Mr. Chairman, members of the Board, 22 

Patrick Brown from Greenstein Delormalux, counsel for the 23 

applicants who are with me, Brian Schwalb and his wife, Michelle 24 

Simon. 25 
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  We've submitted both an application and a 1 

prehearing statement which lay out the details of this case.  2 

It's a special exception to permit the rear addition to the 3 

house involving excess side yard of one foot and rear yard of 4 

almost eight feet. 5 

  I got a request from staff on Friday for zoning 6 

computation which typically would have been provided by the 7 

zoning administrator with their referral memorandum.   8 

  Those computations didn't exist so based on what 9 

Jimmy Fayhe taught me long ago, I was able to do those 10 

computations and provide them to you in the self-certification 11 

form which indicates and confirms the one-foot side yard issue 12 

on one side, the rear yard issue, and also, most importantly, 13 

for the standard that sets forth that the lot occupancy with the 14 

proposed improvements is 38.85 percent, most notably below the 15 

R-1-B 40 percent standard or the higher standard under Section 16 

223.   17 

  This case also has the full support of ANC-3G 18 

when it came before the Commission, unanimous except for Mrs. 19 

Renshaw.  Also a petition is in the file from the most 20 

immediately adjacent neighbor 17 signature in favor. 21 

  With that, I would like to introduce Brian 22 

Schwalb and his wife.  I think this is a case that is well 23 

suited for a bench decision and summary order and allow them to 24 

respond to any questions the Board may have. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 11 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Brown.  1 

Before I do that, is there anyone else here regarding this case, 2 

16767?  Very good.  I would agree with Mr. Brown that although I 3 

don't think we will fully expedite this because I think we do 4 

have some questions, we do want to work through the program and 5 

such, but I think we can move it along. 6 

  MR. BROWN:  If I could perhaps respond or focus 7 

our presentation to your interests, we could speed it along if 8 

that would be helpful if the Board could set forth their 9 

specific areas of concern. 10 

  CHAIRPERSON GRIFFIS:  I think that's fine. 11 

  Ms. Renshaw. 12 

  VICE-CHAIRPERSON RENSHAW:  Mr. Brown, I did not 13 

have any specific concerns with this after I got your 14 

calculations.  I was a bit unsure of the side yard that you were 15 

leaving.  You've got an eight-foot side yard on one side and a 16 

10-foot on the other and it wasn't quite clear how much of a 17 

side yard you were leaving on the 10-foot side which is where 18 

the construction is going to take place.  Am I correct? 19 

  MR. BROWN:  Actually, I think you have it 20 

reversed.  If I could -- 21 

  VICE-CHAIRPERSON RENSHAW:  Then please show me on 22 

the plans. 23 

  MR. BROWN:  This is just to make you aware.  I 24 

have blown this up so it's no longer to scale but the dimensions 25 
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are there.  This is the front of the house, the rear of the 1 

house abutting a 15-foot public alley.  This side of the house 2 

where there will be no construction coming out beyond the 3 

existing house has a 10-foot side yard. 4 

  This side of the house where in the cross-hatch 5 

the addition is going, it currently has an eight-foot side yard 6 

measured from the porch, the covered porch, which again counts 7 

into your side and there is no front yard requirement. 8 

  By virtue of the addition out the side here, the 9 

side yard is going to go to seven feet, one foot below the 10 

eight-foot standard in R-1-B zone.  Before Section 223 was 11 

created, this would have been a variance case.  This property is 12 

unusual.  One, it's short.  It's 50-feet wide which is the 13 

requisite number, but 85 feet deep which is less than typical in 14 

an R-1-B. 15 

  Also, the house as it was built originally, and 16 

particularly as it relates to the side yard, was moved, as you 17 

can note, 10 feet so there's a 10-foot side yard which is more 18 

than is required.  If this house had been built in the middle of 19 

the lot as typical, there would be no need for a one-foot side 20 

yard exception here. 21 

  The same is true for the rear yard.  Twenty-five 22 

feet is required.  It shows 17.1 with the addition.  This house 23 

has been brought back from the building restriction line about 24 

seven feet.  Some houses are set back similar to this and others 25 
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on the block are right up to the building restriction line. 1 

  Again, if this house had been built up to the 2 

building restriction line, there would be little or no rear yard 3 

issue.  It almost more easily fits a variance case but we're 4 

here as a special exception. 5 

  One of the features is that even in the side yard 6 

here by virtue of the fence that will be constructed and the 7 

existing landscaping for very large mature trees here and here, 8 

good separation for the adjourning house.  That household has 9 

signed the petition in support.  You'll have good maintaining of 10 

the light and privacy that exist now, a very similar situation 11 

that exist now. 12 

  The same is true for the rear.  You've got a 15-13 

foot buffer from the public alley, fence and existing 14 

landscaping.  No change on this side as far as the relationship 15 

between the houses.   16 

  You can see here, and pink is the subject house, 17 

the property here, again, they've supported through the 18 

petition.  The house is set back quite a ways except for the 19 

front porch which is the standard feature on these type of 20 

houses.   21 

  You've also set back with the 10 feet and then 22 

the side yard on this house.  They are fairly substantial so 23 

you've maintained good separation between the properties. 24 

  CHAIRPERSON GRIFFIS:  A quick question.  What is 25 
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the current material on the exterior of the building? 1 

  MR. SCHWALB:  It's wood. 2 

  MS. BAILEY:  Please identify yourself. 3 

  MR. SCHWALB:  My name is Brian Schwalb, one of 4 

the applicants.   5 

  CHAIRPERSON GRIFFIS:  My understanding is that 6 

the addition is to have a vinyl siding? 7 

  MR. SCHWALB:  Yes, but will look like -- like the 8 

contractor said, it's going to look just like the wood that's on 9 

the house now. 10 

  CHAIRPERSON GRIFFIS:  The roof shingle material 11 

from the photographs it looks like an asphalt single and that's 12 

going to match on the addition? 13 

  MR. SCHWALB:  Absolutely. 14 

  CHAIRPERSON GRIFFIS:  I also had a question in 15 

terms of the plan.  Well, it's actually two-fold.  The addition 16 

comes up but does not abut the current porch.  There's a 17 

separation there.  I don't want to delve too far into it but I'm 18 

wondering what the reasoning behind that is in not making that 19 

connection as one part as it continues around?  If you look at 20 

the first-floor plan on your board and actually our submittal 21 

first-floor plan, if you look at the home office, which is right 22 

there, there's a separation.  I'm not sure this is a big issue 23 

for us but actually it said to me that there may be a 24 

maintenance problem for you. 25 
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  MR. SCHWALB:  That's not supposed to --  1 

  CHAIRPERSON GRIFFIS:  Okay.  So it's more of a 2 

graphic representation and is not correct.  Also, in the 3 

addition, and I think this is somewhat important, the window 4 

line, the actual jam line of the addition does not align with 5 

the existing house.  Are you aware of that?  Is there a 6 

different fenestration size?   7 

  If you look at that left-side elevation, the top, 8 

if you count down, in fact, just perhaps the graphic 9 

representation of the siding, the windows start with -- they are 10 

separated from the roof line by one single.  On the addition 11 

side it actually comes down about two -- let me see if I can 12 

pull out mine.  Do you see the difference? 13 

  MR. SCHWALB:  I do and I think that's also a 14 

graphic error because my understanding on this drawing is that 15 

it will be exactly symmetrical on the existing windows so that 16 

the style of the addition will match exactly with the existing 17 

house. 18 

  CHAIRPERSON GRIFFIS:  Okay.  It would seem to 19 

make sense.  I mean, I'm assuming that the ceiling height is the 20 

same in the addition as you walk through so it would probably be 21 

more appropriate visually.  Aesthetically, certainly, but also I 22 

would think from a functional use point. 23 

  VICE-CHAIRPERSON RENSHAW:  Another question on 24 

the first floor plan where you've got the depiction of the home 25 
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office.  Now we understand that the porch wrapped around will be 1 

flush to the line of the addition for the home office.  But will 2 

there be an entrance?   3 

  It's not on the plan but are you planning an 4 

entrance from your porch into the home office?  In other words, 5 

are you going to have -- if you run a business from your home or 6 

is this just a study home office kind of -- 7 

  MR. SCHWALB:  It's intended to be a study home 8 

office, not to run business. 9 

  VICE-CHAIRPERSON RENSHAW:  Not to run a business. 10 

  MR. SCHWALB:  And we do not plan on having access 11 

into the house off the porch. 12 

  VICE-CHAIRPERSON RENSHAW:  From the porch.  Thank 13 

you. 14 

  CHAIRPERSON GRIFFIS:  I would say most of the 15 

issues are coming up under 223.4 which obviously requires us to 16 

look into special treatment of the design of the screening and 17 

the exterior of the building.  We don't want to be too 18 

cumbersome but we just need clarification on some of this.   19 

  I think that does go toward a design, but an 20 

important design issue, and possibly use in terms of the home 21 

office.  You do actually have an entrance onto the porch which I 22 

think is perhaps digressing here, but a nice design feature in 23 

terms of that wrap-around porch.  If it was my office, I would 24 

have nice French doors out there, but we'll let it go at that. 25 
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  Any other comments?      1 

  MR. LEVY:  Just to clarify, the deck is at grade, 2 

the rear deck.  It's a patio? 3 

  MR. BROWN:  It's slightly off-grade but less than 4 

the four foot so it doesn't count as a structure toward your 5 

rear yard. 6 

  MR. LEVY:  Okay.  Thanks. 7 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, I would 8 

just like to note if it's appropriate at this time the support 9 

of ANC-3G.  Would you like me to go through that at this time or 10 

wait until another time? 11 

  CHAIRPERSON GRIFFIS:  Actually, before you do 12 

that let's just verify that there is or is not an OP report. 13 

  MS. BAILEY:  Mr. Chairman, I did not see one.  I 14 

don't know if one has come in but I did not see one as of last 15 

Friday. 16 

  MR. BROWN:  Mr. Chairman, Jennifer Steingesser, 17 

who coordinates these matters, indicated quite some time ago 18 

that the Office of Planning would not be submitting a report.  19 

Given the community support and other issues, they didn't think 20 

it was warranted. 21 

  CHAIRPERSON GRIFFIS:  Are they allowed to do 22 

that? 23 

  MR. BROWN:  No.  24 

  CHAIRPERSON GRIFFIS:  That's fine.  Yeah, I would 25 
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then move quickly and briefly to the ANC report which is 1 

indicated as submitting a letter of support which is Exhibit No. 2 

22.  Did you want to add an acknowledgement? 3 

  VICE-CHAIRPERSON RENSHAW:  It's dated September 4 

17 of 2001 and it's signed by Joseph L. Bishop, the Vice Chair 5 

of ANC-3G.  They indicate that the applicants with attorney came 6 

before the ANC on September 10 and there was no objection voiced 7 

at the meeting to this request for a special exception.  The 8 

support of the ANC was in part due to the substandard size of 9 

the lot. 10 

  CHAIRPERSON GRIFFIS:  Thank you.  Any other 11 

parties in support?  In opposition?  We move quickly to a 12 

closing statement.  No closing statement, Mr. Brown? 13 

  MR. BROWN:  Except to reiterate my request for a 14 

bench decision and summary order which I would be happy to 15 

provide a draft to staff. 16 

  CHAIRPERSON GRIFFIS:  Very good.  Technicalities 17 

put aside, I wanted to first, as indicated also in the case, 18 

that I think Section 223 is an excellent addition to the Title 19 

11 zoning and goes directly to cases such as this where we have 20 

a District family that has been in the home for some time.   21 

  They are expanding and growing and feel the need 22 

to add to their own house because it is where they want to stay 23 

and we do want families to stay in the District so I think this 24 

is an excellent use of Section 223. 25 
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  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, I would 1 

like to move that we approve the application of Michelle J. 2 

Simon and Brian L. Schwalb pursuant to 11 DCMR 3104.1 for 3 

special exception to allow a two-story addition and deck to a 4 

single family dwelling under Section 223 not meeting the rear 5 

yard requirements of Section 404 and side yard requirements 6 

under Section 405 in an R-1-B district at premises 3728 Kanawha 7 

Street, N.W., Square 1873, Lot 2.   8 

  I believe that this addition is very much in 9 

harmony with the intent of the zoning regulations in Section 223 10 

and it is not going to adversely affect the use of the 11 

neighboring property.  We have evidence in our record of 12 

considerable support from the neighborhood for this addition.  I 13 

would look for a second to this motion. 14 

  CHAIRPERSON GRIFFIS:  Second.  Discussion?  Are 15 

there any sort of directions that we want to -- I hate to bring 16 

it up but I have one just indicating that I think it would be 17 

very important.  There are some good products out there for 18 

siding.   19 

  In terms of you've indicated vinyl siding, that 20 

it do match the existing wood.  I think it would be an important 21 

piece for your own property and property values, but also for 22 

the surrounding properties. 23 

  VICE-CHAIRPERSON RENSHAW:  Just to say that I am 24 

sure that the applicant's know the problems of construction in a 25 
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residential neighborhood and that the applicant's adhere to a 1 

schedule that is convenient for the neighbors also.   2 

  When you get around to any dirt moving, that the 3 

truck routes be defined for your neighborhood.  Perhaps if you 4 

would let the ANC also have some indication of how you are going 5 

to proceed as far as a schedule and your truck routes and your 6 

timing. 7 

  CHAIRPERSON GRIFFIS:  Good.  If we're ready, all 8 

those in favor? 9 

  ALL:  Aye. 10 

  CHAIRPERSON GRIFFIS:  Opposed?  Thank you.  Staff 11 

record the vote. 12 

  MS. BAILEY:  Mr. Chairman, before I record the 13 

vote, did you want the statements that you made, the last few 14 

statements that were made as conditions to this order?  15 

Specifically concerning the siding and the construction 16 

schedule.  Did you want those as conditions to the order? 17 

  CHAIRPERSON GRIFFIS:  Yes.  I was proposing the 18 

siding that would match the existing as a condition. 19 

  Ms. Renshaw, you wanted to make clarification.  20 

Did you want to have a construction schedule that was given to 21 

the ANC? 22 

  VICE-CHAIRPERSON RENSHAW:  Yes, and circulated to 23 

the neighbors. 24 

  CHAIRPERSON GRIFFIS:  I would think that would 25 
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not be overly burdensome.  Yes, two conditions. 1 

  MS. BAILEY:  Okay.  Staff will record the vote as 2 

four to zero to approve the application with two conditions.  3 

Motion made by Mrs. Renshaw and seconded by Mr. Griffis, Mr. 4 

Hannaham and Mr. Levy in agreement.  Summary order, bench 5 

decision. 6 

  CHAIRPERSON GRIFFIS:  Very good.  Thank you. 7 

  MR. BROWN:  Mr. Chairman, could I clarify on the 8 

siding issue? 9 

  CHAIRPERSON GRIFFIS:  Sure. 10 

  MR. BROWN:  Should it all be replaced? 11 

  CHAIRPERSON GRIFFIS:  The whole house? 12 

  MR. BROWN:  Yes.  I mean -- 13 

  CHAIRPERSON GRIFFIS:  With wood siding, yeah. 14 

  MR. BROWN:  Okay.  I mean, I don't know -- I 15 

don't think a final decision has been made.  It could match or 16 

be consistent with the existing siding. 17 

  CHAIRPERSON GRIFFIS:  Exactly.  I think the 18 

condition will read that it is just to match or blend with the 19 

existing.  I mean, there are sidings out now that are actually 20 

textured.   21 

  You can actually use cement board with these that 22 

look like wood.  I would say absolutely we are not looking for 23 

replacing the entire house to make one simple material or one 24 

identical material but something that matches. 25 
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  MR. BROWN:  Thank you. 1 

  MS. BAILEY:  Mr. Chairman, are you ready for the 2 

next case? 3 

  CHAIRPERSON GRIFFIS:  Yes. 4 

  MS. BAILEY:  Application No. 16779 of Capitol 5 

Hill Investors LLC, pursuant to 11 DCMR 3103.2 for a variance 6 

from the floor area ratio requirements under section 771, a 7 

variance from the rear yard requirements under section 774 and a 8 

variance from the lot occupancy requirements under section 772 9 

to allow the construction of a two story commercial building in 10 

a C-2-A District at premises 407 8th Street, S.E., Square 902, 11 

Lot 34.   12 

  Would you please stand.  Is there anyone else in 13 

the audience associated with this case, application No. 16779?  14 

Please stand and raise your right hand.  Do you swear that the 15 

information that you will be giving today will be the truth?  16 

Please say I do. 17 

  MR. KREINDLER:  I do. 18 

  MS. BAILEY:  Thank you. 19 

  MR. KREINDLER:  My name is Maurice Kreindler.  20 

I'm manager of Capitol Hill Investors, the proponent of this 21 

petition.  My address is 7101 Wisconsin Avenue, Suite 1203, 22 

Bethesda, Maryland 20814. 23 

  CHAIRPERSON GRIFFIS:  I'm sorry.  One favor.  24 

Could you turn that mic off on the table.  The other one.  I 25 
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think that may help us.   1 

  MR. KREINDLER:  Okay. 2 

  CHAIRPERSON GRIFFIS:  Also, could you restate 3 

your name? 4 

  MR. KREINDLER:  Maurice Kreindler, K-R-E-I-N-D-L-5 

E-R.  I'm manager of Capitol Investors.  If I could just address 6 

what Ms. Bailey said.  I believe the applications before us 7 

today are a relief from the rear yard setback, as well as an FAR 8 

of 2.  I was told by Rick Nero of staff last week that we did 9 

not need to deal with the 100 percent lot occupancy and that it 10 

would be withdrawn. 11 

  MS. BAILEY:  There is a statement in the file, 12 

Mr. Chairman, indicating that the variance from the lot 13 

occupancy would not be needed for this project. 14 

  Mr. Kreindler, unless you prefer to stand, you 15 

may have a seat. 16 

  MR. KREINDLER:  Okay.  Thank you.  I would like 17 

to first apologize specifically to Ms. Renshaw because this will 18 

be the second time around that Ms. Renshaw has dealt with this 19 

matter.   20 

  We came before the ANC -- I'm sorry, the BZA last 21 

October asking for a rear yard setback relief.  We did not ask 22 

for an FAR of 2 because we were under the impression that we 23 

were fine with the 1.5 FAR. 24 

  We then submitted our plans to the Capital Hill 25 
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Restoration Society as well as Historic Preservation Review 1 

Board and an issue came up which I will explain.  Perhaps if I 2 

could just give you a plat showing you the physical location of 3 

the property, it will be easier for me to explain. 4 

  CHAIRPERSON GRIFFIS:  While we have a moment 5 

actually, I want to just clarify, Ms. Sansone, if I could ask a 6 

question.  There seems to be some ambiguity about whether we 7 

need to rehear or rediscuss the rear yard issue. 8 

  MS. PRUITT:  I can respond. 9 

  CHAIRPERSON GRIFFIS:  Oh, good. 10 

  MS. PRUITT:  In reference to whether or not the 11 

rear yard requirement is needed, that was advertised.  The 12 

notice was actually done like 60 days ago.  Then in the interim 13 

we reviewed it and we found that was not required as Mr. -- 14 

  CHAIRPERSON GRIFFIS:  Correct.  There's a BA 15 

decision that granted that variance from the rear yard. 16 

  MS. PRUITT:  Right. 17 

  CHAIRPERSON GRIFFIS:  But the issue, if I'm not 18 

mistaken, in this case before us there is some ambiguity about 19 

whether we now need to rediscuss or somehow rehear that rear 20 

yard or -- 21 

  MS. PRUITT:  Is that factored in? 22 

  CHAIRPERSON GRIFFIS:  -- whether we are going on 23 

the past decision. 24 

  MS. SANSONE:  Mr. Chairman, I believe if there 25 
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have been changes to the structure that affect the rear yard, 1 

then you need to rehear the extent to which there's been 2 

changes.  That's why that was included in the application 3 

advertisement.  The lot occupancy is off the table, though. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Is that clear for 5 

Board members?  Therefore, if we -- well, I guess we're assuming 6 

then that there is change to the rear yard.  Therefore, we are 7 

looking in to that issue. 8 

  MR. KREINDLER:  There is not, in fact, a change 9 

but we might as well deal with it anyway.  The issue is 10 

basically the lot that we are proposing to build on is Square 34 11 

of Lot 902 which is on the bottom and I have written subject lot 12 

on the plat that you have. 13 

  Right adjacent to the subject lot is an area 14 

which is defined as an easement which is a six-foot easement 15 

that runs the length of that lot which basically gives egress in 16 

the event of fire to the properties located on D Street.  They 17 

are designed 715 and 717 D Street.  It says Radio Shack and 18 

Retail. 19 

  Our first conception of this plan that we were 20 

working on, we went to Capitol Hill Restoration Society and HPRB 21 

to discuss it.  HPRB suggested and Capitol Hill Restoration 22 

Society endorsed that rather than closing off the lot where the 23 

easement line began and leaving an opening in the street scape, 24 

that we cantilever over the easement to create a covered 25 
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courtyard, so to speak, and put a gate and, you know, make the 1 

street scape one continuous closure.   2 

  We thought this was a great idea.  We did the 3 

calculations based on what we were planning to put on the lot on 4 

the first and second floors and we were just within 50 or 60 5 

square feet of what we were allowed so we would have been able 6 

to tweak it. 7 

  We went down to the Zoning Department to discuss 8 

what we were planning to do before we got any further along with 9 

it and Zoning threw a roadblock in our way and Zoning basically 10 

said that, "What you're doing once you cover that easement area, 11 

we're going to consider that against your FAR requirement as if 12 

it were an elevator shaft in a high rise building which is 13 

simply used for transportation or a stairwell but counts against 14 

your FAR."   15 

  Suddenly we had six feet by 60 feet worth of the 16 

lot which we were going to have doubled charged, so to speak, 17 

against our FAR because not only were they charged the 18 

cantilever component of it, but also the open courtyard 19 

component of it.   20 

  We are, therefore, at a point where we could not 21 

fit the building with the 1.5 FAR without truncating it 22 

significantly in the rear at which point the lot is so tiny that 23 

it would really become unworkable, unleasable, and all those 24 

other issues. 25 
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  We came back to the Board with the idea of giving 1 

us a 2 FAR and allowing us to count the courtyard against the 2 

FAR and we would be within the limits.  If the Court is 3 

interested, I have renderings of what we propose to do in terms 4 

of what the property would look like that I can distribute. 5 

  I would like to say that in addition to the 6 

support of the HPRB on this matter, we have the support of the 7 

Barracks Row Main Street which is the not-for-profit associated 8 

with the renovation of 8th Street S.E.   9 

  We have the unanimous support of Capitol Hill 10 

Restoration Society.  We have the support of ANC-6B, and we have 11 

the support of Office of Planning from my most recent 12 

conversation with Ms. Maxine Brown-Waters from the Office of 13 

Planning. 14 

  Basically we have previously built 5,000 feet of 15 

retail on the D Street side of the property.  At the risk of 16 

being immodest about it, we think we've done a very nice job.  17 

It really is a good looking property.  I think the neighborhood 18 

has been very receptive to what we have done. 19 

  As you can see, we're planning an attractive 20 

building.  Basically if you follow the small hash marks on the 21 

right-hand side of the gate, that's the area that would continue 22 

to be open.  But, as you can see, we have managed to enclose the 23 

entire facade.   24 

  Frankly, given what the lot currently looks like, 25 
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and you probably have a picture in your file, we think this is a 1 

very positive addition to the street scape.  We're voting on the 2 

strength of the renovation of 8th Street by doing this. 3 

  I also have copies of the letter from Capitol 4 

Hill Restoration Society which you may or may not have in your 5 

file in support of our application as well as letters from the 6 

Barracks Row Main Street which I would like to produce. 7 

  And just to deal with the FAR issue, based on the 8 

current lot size, we would be entitled to build approximately 9 

2,340 square feet with an FAR of 1.  The actual square -- if you 10 

don't add in the courtyard component, the actual component of 11 

the buildings that we're proposing would be about 2,400 square 12 

feet. 13 

  With the courtyard it would be about 2,800 square 14 

feet.  The worst case scenario we're probably adding 400 feet or 15 

450 feet to the equation, 350 feet or 400 feet of which is 16 

courtyard.   17 

  I would submit that this is probably as good a 18 

case that one could ask for relief from this Board, especially 19 

if you look at the bottom line of the letter from Capitol 20 

Restoration Society which points out that this entire area of 21 

the Hill is now under a request to the Office of Zoning for an 22 

upgrade to 3 FAR anyway. 23 

  I have nothing else to add. 24 

  CHAIRPERSON GRIFFIS:  Thank you.  Actually, I 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 29 

need some clarification on the fact of the first four what 1 

you're indicating in the egress which is being called a 2 

courtyard, that area you're indicating that is actually counting 3 

towards FAR.  Is that correct? 4 

  MR. KREINDLER:  That's correct. 5 

  CHAIRPERSON GRIFFIS:  Yet, the gross floor area 6 

of the second floor looking at the plan submitted -- it doesn't 7 

have an exhibit on it. 8 

  MR. KREINDLER:  I have a better plan that I can 9 

send to you if you would like. 10 

  CHAIRPERSON GRIFFIS:  These are clear.  I just 11 

need to work through the numbers perhaps.  If the gross floor 12 

area is 1,556 square feet and you have a usable number which is 13 

not our issue at this point, but then compared to -- I guess 14 

what I'm trying to do is extrapolate the square footage in the 15 

courtyard.  I would say that it is roughly 400 square feet. 16 

  MR. KREINDLER:  That's correct.  It's about six 17 

feet by 63. 18 

  CHAIRPERSON GRIFFIS:  Okay.  Then you indicated 19 

that your FAR 1 would be 2,340 square feet but your lot is 1,559 20 

square feet. 21 

  MR. KREINDLER:  FAR 1.5. 22 

  CHAIRPERSON GRIFFIS:  1.5.  Okay.  That would 23 

make sense. 24 

  MR. KREINDLER:  I do have a better plat if you 25 
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have an interest in seeing it. 1 

  CHAIRPERSON GRIFFIS:  You can submit it in.  Any 2 

other comments or questions? 3 

  VICE-CHAIRPERSON RENSHAW:  Yes.  I just want to 4 

understand this easement area that is going to be six feet 5 

across grade.  This is to be used by the buildings behind? 6 

  MR. KREINDLER:  That is correct. 7 

  VICE-CHAIRPERSON RENSHAW:  The Radio Shack. 8 

  MR. KREINDLER:  That is an existing recorded 9 

easement for egress for the Radio Shack and adjacent store. 10 

  VICE-CHAIRPERSON RENSHAW:  For pedestrian.  In 11 

other words, foot traffic.  It's not vehicular easement. 12 

  MR. KREINDLER:  No, just pedestrian. 13 

  VICE-CHAIRPERSON RENSHAW:  And there will be a 14 

gate at the other end? 15 

  MR. KREINDLER:  The property at the rear is fence 16 

so there's really no need for a gate at the other end.  This is 17 

a gate that can be opened from the inside by pushing out so in 18 

the event of fire there's no issues. 19 

  CHAIRPERSON GRIFFIS:  You'll have panic hardware 20 

on the gate. 21 

  MR. KREINDLER:  Right. 22 

  CHAIRPERSON GRIFFIS:  Then you've indicated, if I 23 

could just interrupt briefly, the site plan that you've just 24 

handed out, you actually have a second privacy gate. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 31 

  MR. KREINDLER:  I actually just saw this plan 1 

yesterday from our architect and I'm not sure exactly. 2 

  CHAIRPERSON GRIFFIS:  I think it would be 3 

important.  Not within our responsibility but obviously with 4 

code compliance you have to have panic hardware on both of those 5 

so that you can always access it out but not come in. 6 

  MR. KREINDLER:  Absolutely.   7 

  VICE-CHAIRPERSON RENSHAW:  All right.  That 8 

explains it a bit better. 9 

  MR. KREINDLER:  I apologize for my inabilities. 10 

  VICE-CHAIRPERSON RENSHAW:  That's all right. 11 

  CHAIRPERSON GRIFFIS:  If there are no other 12 

comments or questions, now we can move to government reports and 13 

hear from the Office of -- oh, are there any other -- well, no. 14 

 Let's move on. 15 

  MS. BROWN-ROBERTS:  Good morning, Mr. Chairman 16 

and members of the Board.  I'm Maxine Brown-Roberts of the 17 

Office of Planning.  The application meets the requirement of 18 

Section 3103.2 for the FAR. 19 

  The property is unique due to its reduction 20 

development of an area caused by fine utility easement and the 21 

Historic Preservation Review Board request to provide a 22 

cantilever over the easement which has led to the increase in 23 

the FAR. 24 

  This cantilever has created a hardship as the 25 
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space is included in the overall FAR of the building and the 1 

space is not usable.  If the variance is granted, this 2 

development will help to enhance the architectural facade along 3 

8th Street and will be not be a detriment to the neighborhood. 4 

  Concerning the rear yard, the property is unique 5 

due to the fact that this is a small lot which is encumbered by 6 

a six-foot easement which reduces the development of an area.  7 

Due to this easement and requirement for a 15-foot rear yard, 8 

the developed area is further reduced and would render the 9 

property virtually unusable and be left as an open lot along 8th 10 

Street.   11 

  Since the owner of the property owns adjacent 12 

lots 32 and 33 and the rear yard is provided on these lots, 13 

granting of the variance will not impair the zoning regulations 14 

or map as the use to which the rear yard is intended is 15 

accommodated on the adjacent lots.   16 

  The variance will allow for the development of 17 

this lot along 8th Street.  The Office of Planning, therefore, 18 

recommends approval of both variance requests.  Thank you, Mr. 19 

Chairman. 20 

  CHAIRPERSON GRIFFIS:  Thank you.  I had a quick 21 

question.  You talked about the rear yard.  What uses are you 22 

anticipating that would be accommodated on the adjacent 23 

properties?   24 

  I notice that the storage of trash was one that 25 
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was specifically brought up, and it actually brings up another 1 

question of how is trash picked up on these properties, which 2 

are two different questions perhaps for two different people. 3 

  MS. BROWN-ROBERTS:  Your question? 4 

  CHAIRPERSON GRIFFIS:  The question is can you 5 

speak to the appropriateness of indicating that the uses of a 6 

rear yard will be accommodated on adjacent properties 7 

understanding that the ownership is similar now, but that does 8 

not necessarily mean that it will remain so. 9 

  MS. BROWN-ROBERTS:  I also worked on the original 10 

case and at that case it came up about what the rear yard was 11 

going to be used for.  At that time the discussion was about how 12 

the trash was going to be stored.  It was said that could be 13 

done and it would be taken out daily so that was sort of a 14 

continuation of that fact of the original case. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Just a few quick 16 

questions. 17 

  You don't have to stand when you talk.  I mean, 18 

do what you're comfortable with. 19 

  MR. KREINDLER:  The concept of dealing with trash 20 

is that trash would be kept in closed containers in the rear and 21 

rolled out through the courtyard on a as-needed basis.  We are 22 

very sensitive to the issues of trash.  We're not interested in 23 

having any rodents in the neighborhood or on our properties.  We 24 

have no food users there and we have no intention of doing food. 25 
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  CHAIRPERSON GRIFFIS:  Right.  You indicated as 1 

needed but you have a commercial contract that picks up your 2 

trash? 3 

  MR. KREINDLER:  Currently we have a dumpster on 4 

the lot.  The dumpster is picked up three times weekly so I 5 

would assume that we would certainly with roll-out containers 6 

probably have to do it at least that often and possibly more. 7 

  MR. LEVY:  Mr. Chairman, just to build on that 8 

point, the dumpster is located on the 717 D Street? 9 

  MR. KREINDLER:  No, the dumpster actually faces 10 

the front of the subject lot at the moment. 11 

  MR. LEVY:  On the portion that will be built 12 

upon? 13 

  MR. KREINDLER:  Right. 14 

  MR. LEVY:  Okay.  So ultimately where will the 15 

dumpster be located? 16 

  MR. KREINDLER:  We're not going to have a 17 

dumpster.  We'll have the small roll-out -- 18 

  MR. LEVY:  You'll have the cans? 19 

  MR. KREINDLER:  You know, those roll-out cans. 20 

  MR. LEVY:  And they'll be on the 717 D Street 21 

property? 22 

  MR. KREINDLER:  The rear of the 700 block 23 

buildings or the rear of this building, I guess.  There's an 24 

open area where we have it reserved for keeping trash. 25 
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  MR. LEVY:  I guess my concern would be that the 1 

reason that they are able to do that with the trash now is 2 

because the lots are under common ownership, but what about in 3 

the future if the lots are not under common ownership given 4 

that's there no space being left on the subject lot for storage 5 

of trash containers? 6 

  MR. KREINDLER:  If I could just address that 7 

issue.  The majority of the buildings on 8th Street and that 8 

area, that submarket, have no rear yards and have no ability to 9 

store trash back there and they simply take the trash out 10 

through the stores. 11 

  They keep them in the store and they take it out 12 

through the store on a daily basis.  To some extent, you know, 13 

it facilitates the tenants to have the common trash ownership, 14 

but all of these tenants are prepared to do business under 15 

situations of doing business in the city where you don't have 16 

anywhere to store it and you store it inside.   17 

  We have no commitments to any of our tenants that 18 

they have a right to store trash so, truthfully, if it ever 19 

became an issue with trash, we would simply tell the tenants 20 

they need to revert to having it picked up on their own from 21 

their stores. 22 

  We simply do it as a matter of accommodation at 23 

this point in time.  At least we will still have the ability to 24 

roll carts down through the easement and take them out. 25 
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  MR. LEVY:  All right.  You said, Mr. Kreindler, 1 

that the majority of the lots on 8th Street also have no rear 2 

yard.  That's what I heard you say, correct? 3 

  MR. KREINDLER:  Yes, correct.  They are mostly 4 

built on their lot lights.  Well, some of them have small rear 5 

yards but they have to take the trash out through their 6 

property. 7 

  MR. LEVY:  Oh, because -- 8 

  MR. KREINDLER:  They have no openings.  That's 9 

right.  This is the only opening on 8th Street from Pennsylvania 10 

Avenue to the Navy Yard.  It's the only opening except for a 11 

parking lot on the other side.  In the 500 block there are no 12 

open areas. 13 

  CHAIRPERSON GRIFFIS:  Thank you.  I think it's an 14 

important issue just for our clarification.  Obviously I think 15 

the rear yard variance stands on the previous decision but we 16 

needed a clarification on this.   17 

  I would say that our responsibility also is what 18 

Mr. Levy is doing is projecting in the future what might happen. 19 

 I see several things that could happen.  In fact, one being if 20 

the property owners change hands, there could be some sort of 21 

easement set with the adjacent properties where trash would be 22 

put. 23 

  The worse-case scenario, there's separate owners 24 

and there's fighting and you don't want to cross property lines. 25 
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 There is an access and I'm just seeing that now with the new 1 

plan that was done in access to the courtyard.  Basically the 2 

trash would have to remain in the building until it was brought 3 

out for collection and it would come down to the courtyard. 4 

  By design and what I'm looking at in the plans 5 

that were issues handed in today, first-floor plan, second-floor 6 

plan, there is access out to that courtyard which would 7 

accommodate any sort of refuge removal.  Correct, yeah, if in 8 

the worse-case scenario there wasn't a lot adjacent. 9 

  MR. LEVY:  I agree.  I also think that there are 10 

opportunities for agreements among neighbors given that one 11 

neighbor could store trash on the other's property and another 12 

could use the easement.  There's definitely -- am I making any 13 

sense at all? 14 

  CHAIRPERSON GRIFFIS:  It depends on what easement 15 

you're talking about. 16 

  MR. LEVY:  Well, for instance, if someone 17 

different owned the Radio Shack property, they might have an 18 

agreement to use the easement on the subject property and then 19 

vice versa there might be an agreement to store the trash for 20 

the subject property on the Radio Shack property.  I'm 21 

comfortable with it.  That's what I'm getting at. 22 

  CHAIRPERSON GRIFFIS:  Good. 23 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, it is 24 

hoped that the trash in the future, shall we say, people don't 25 
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get lazy and leave the trash receptacle just behind the metal 1 

gate and then bring the trash down.  That is my concern that 2 

there might be, shall we say, a relaxing of the rules and this 3 

comes into play.  I hope not. 4 

  CHAIRPERSON GRIFFIS:  Let me interject because it 5 

will be illegal for that to happen. 6 

  VICE-CHAIRPERSON RENSHAW:  I know, but things do 7 

happen. 8 

  CHAIRPERSON GRIFFIS:  I understand that.  I mean, 9 

that would be a very severe violation.      10 

  VICE-CHAIRPERSON RENSHAW:  And against the fire 11 

code, I would say. 12 

  CHAIRPERSON GRIFFIS:  Exactly. 13 

  MR. KREINDLER:  And truthful the fire department 14 

is directly across the street.  In fact, the fire department 15 

could look through the gate from sitting in their office so 16 

presumably the fire inspector would be there in a heartbeat if 17 

we left thrice.   18 

  We certainly have no intention of doing that 19 

because we are spending a fair bit of money to make this an 20 

attractive courtyard and would not want to have it littered with 21 

thrice. 22 

  VICE-CHAIRPERSON RENSHAW:  That reassurance is 23 

good.  Thank you. 24 

  CHAIRPERSON GRIFFIS:  Any other comments or 25 
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questions of the Office of Planning?  We would move then -- 1 

anybody present in support?  In opposition?  I tank we can go to 2 

closing statements. 3 

  MR. KREINDLER:  I apologize for having to run 4 

this by you again and I'm happy that only Ms. Renshaw is being 5 

inconvenienced by listening to this sad tale of woe twice. 6 

  MS. PRUITT:  Excuse me, Mr. Chair. 7 

  CHAIRPERSON GRIFFIS:  Yes. 8 

  MS. PRUITT:  Prior to going on the Board just 9 

might want to amend the application because, as Ms. Bailey read 10 

it earlier, it was advertised for lot occupancy.  You may want 11 

to amend it to delete the lot occupancy just officially. 12 

  CHAIRPERSON GRIFFIS:  Yes.  That's fine.  I 13 

thought we would just take care of that in the motion depending 14 

on which way it went. 15 

  MS. PRUITT:  Great. 16 

  CHAIRPERSON GRIFFIS:  However you want to do it. 17 

  MR. KREINDLER:  Would you like me to withdraw the 18 

application for lot occupancy? 19 

  MS. PRUITT:  We can't really fix it that way.  20 

It's easier to do it this way.  Thank you. 21 

  CHAIRPERSON GRIFFIS:  Would that cover it if we 22 

make the statement?  I mean, the record shows that it was being 23 

removed unless it takes an action by us to remove the variance 24 

from lot occupancy requirements. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 40 

  MS. PRUITT:  I think it was just stated in the 1 

motion as an amendment because what will actually be read in was 2 

what was advertised originally which includes that.   3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MS. PRUITT:  So you can do the motion as to amend 5 

it to delete the lot occupancy. 6 

  CHAIRPERSON GRIFFIS:  You can walk me through it 7 

here because I would move the approval of application 16779 8 

Capitol Investors for the relief sought for the floor area ratio 9 

requirements under 771 and a variance for rear yard requirements 10 

under Section 774 to allow the construction of a two-story 11 

commercial building on the premises of 407 8th Street S.E.  And 12 

amend the case to remove the application for a variance from lot 13 

occupancy requirements under Section 772 based on the zoning 14 

administrator's statement and review of the record. 15 

  VICE-CHAIRPERSON RENSHAW:  Second. 16 

  MR. KREINDLER:  I'm sorry, Mr. Chairman.  I 17 

didn't hear you say the magic words of FAR 2.  I just don't want 18 

to have a problem with your order when I take it to Zoning and 19 

they tell me I don't have the FAR. 20 

  CHAIRPERSON GRIFFIS:  Indeed.  I think that will 21 

come up in specifics and discussion right now.  We have the 22 

motion on the table that has been seconded as a variance from 23 

floor area requirement.  I would indicate that it would be a 24 

variance to an FAR of 2.   25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 41 

  I think, first of all, the case has been put 1 

forth and proven in terms of the uniqueness.  Also how that 2 

unique and exceptional condition would bring practical 3 

difficulties.  I do not think it would deter the public good.  4 

In fact, I think the design holds very well on the street which 5 

goes to its practical difficulty of trying to fill in the street 6 

frontage. 7 

  I think that is a very important urban issue 8 

having solid blocks without missing teeth, as it were.  I think 9 

the design and the elevations work very well.  I think that's 10 

all I have to say.  11 

  Comments?  Yes, Mr. Hannaham.   12 

  COMMISSIONER HANNAHAM:  I concur with your 13 

remarks. 14 

  CHAIRPERSON GRIFFIS:  I thank you very much.  All 15 

those in favor? 16 

  ALL:  Aye. 17 

  CHAIRPERSON GRIFFIS:  Opposed?  Thank you very 18 

much. 19 

  MS. BAILEY:  Mr. Griffis, did you make the 20 

motion? 21 

  CHAIRPERSON GRIFFIS:  Yes. 22 

  MS. BAILEY:  Motion made by Mr. Griffis, seconded 23 

by Mrs. Renshaw, Mr. Hannaham and Mr. Levy in agreement to 24 

approve the application, summary order, bench decision. 25 
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  MR. KREINDLER:  Does that mean we have an FAR of 1 

2? 2 

  VICE-CHAIRPERSON RENSHAW:  Yes, you do. 3 

  MR. KREINDLER:  Thank you. 4 

  CHAIRPERSON GRIFFIS:  Actually, noting to that, 5 

one of the interesting pieces of the Capitol Hill Restoration 6 

Society which I know Mr. Hannaham picked up quickly, and you 7 

indicated which I why I didn't embellish on it, it's a very 8 

important part that the overlay proposal has actually increased 9 

the FAR to 3 which I would whole heartedly support, although I 10 

won't necessarily have that opportunity. 11 

  MR. KREINDLER:  Thank you very much. 12 

  (Whereupon, off the record.) 13 

  MS. BAILEY:  Are you ready? 14 

  CHAIRPERSON GRIFFIS:  Yes. 15 

  MS. BAILEY:  The last case of the morning is 16 

Application No. 16710 of Vinay Pande pursuant to 11 DCMR 3104.1 17 

for a special exception under section 223 to allow the 18 

construction of a canopy over a driveway and stairway leading to 19 

a single family swelling that does not comply with the side yard 20 

requirements in an R-1-B District at premises 5210 Klingle 21 

Street, N.W., Square 1438, Lot 44. 22 

  As with the last case, this application also does 23 

not meet side yard requirements as indicated by the Office of 24 

Zoning. 25 
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  All those wishing to testify in Application No. 1 

16710 of Vinay Pande, please stand and raise your right hand.  2 

Do you swear that the information that you will be given today 3 

will be the truth?  Please say I do. 4 

  WITNESS:  I do. 5 

  MS. BAILEY:  Thank you.  Mr. Pande's 6 

representative, please sit at the table, sir. 7 

  Mr. Chairman, based on my notes, the OP report 8 

was not available for this project.  There is a report from ANC-9 

3D and there is a request for party status.  That is from John 10 

and Elaine Kennedy. 11 

  CHAIRPERSON GRIFFIS:  Very good.  I think we need 12 

to deal with that first if I'm not mistaken.  The 13 

representatives seeking party status are here? 14 

  MS. BAILEY:  Sir, you have to speak in the mic, 15 

please.  Could you come forward. 16 

  MR. KOEZELA:  My name is Jack Koezela. 17 

  CHAIRPERSON GRIFFIS:  Could you just hit the 18 

button?  There it is. 19 

  MR. KOEZELA:  My name is Jack Koezela.  I do not 20 

believe Mr. and Mrs. Kennedy are here in the room today but I 21 

could probably answer questions on their behalf. 22 

  CHAIRPERSON GRIFFIS:  Are you representing them? 23 

  MR. KOEZELA:  I am here to represent myself but I 24 

am in opposition to this.    25 
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  CHAIRPERSON GRIFFIS:  You didn't put in a letter 1 

requesting party status then.  Is that correct? 2 

  MR. KOEZELA:  No, I didn't.  I did put in a card 3 

requesting to speak. 4 

  CHAIRPERSON GRIFFIS:  That's fine.  There will be 5 

an opportunity for that.   6 

  I guess the question is without the parties here, 7 

do we review their request? 8 

  MS. PRUITT:  They are actually not here.  The 9 

applicant has a right to also question whether or not they 10 

should be parties.  If they're not here, you just go on and they 11 

are not granted party status.  I mean, this was continued, 12 

unless you want to defer and wait a while thinking they may be 13 

coming.  We haven't finished the morning agenda. 14 

  CHAIRPERSON GRIFFIS:  This is the last case of 15 

the morning. 16 

  MS. PRUITT:  What happened to the previous case? 17 

 Was that withdrawn? 18 

  MS. BAILEY:  This was continued from July 10th 19 

and at that time the applicants, I think, had an overseas trip 20 

and was not able to be here. 21 

  VICE-CHAIRPERSON RENSHAW:  But the Baker case has 22 

been withdrawn. 23 

  MS. PRUITT:  That's been withdrawn. 24 

  VICE-CHAIRPERSON RENSHAW:  So the parties may 25 
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have thought that this was going to be later in the morning. 1 

  MS. PRUITT:  That's what I was -- 2 

  CHAIRPERSON GRIFFIS:  The notification is to be 3 

here at 9:30. 4 

  MS. PRUITT:  Correct, because the Board has the 5 

right to rearrange the schedule at its pleasure. 6 

  MR. KOEZELA:  Mr. Chairman. 7 

  CHAIRPERSON GRIFFIS:  Just a second.  Let me just 8 

figure this out.  Have a seat if you would.  We can't start this 9 

and then take to or review party status.  Is that correct? 10 

  MS. SANSONE:  Mr. Chairman, you could review the 11 

written request for party status.  In fact, the intent of the 12 

regulation is that the Board be able to make a decision on party 13 

status on the basis of the written materials and any opposition 14 

from the applicant.   15 

  Without the parties here, they would have waived 16 

their right to be present and to conduct cross-examination and 17 

make their case.  However, they would still be entitled if they 18 

are granted party status to get a copy of the written decision. 19 

 You could go ahead and make a decision to either grant or deny 20 

them party status without their presence.   21 

  Then if the decision is to grant them party 22 

status and they are not here, they would have been considered to 23 

have waived their right to be present and conduct cross-24 

examination. 25 
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  CHAIRPERSON GRIFFIS:  Thank you.  Let's just take 1 

a quick moment to find the letter.  What exhibit number is that? 2 

  VICE-CHAIRPERSON RENSHAW:  Exhibit 27.   3 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank you.  4 

Did the Board have comments or questions on this?  Everyone has 5 

the letter? 6 

  VICE-CHAIRPERSON RENSHAW:  Ms. Pruitt, when we 7 

had this case before us in July, I believe it was July 10, were 8 

Mr. and Mrs. Kennedy present? 9 

  MS. PRUITT:  To be honest, Madam Chair, I mean, 10 

Ms. Renshaw, I'm not sure.  I can go back and check the 11 

transcripts.  It was continued so you didn't deal with party 12 

status or anything at that time. 13 

  VICE-CHAIRPERSON RENSHAW:  I'm just curious as to 14 

whether they were here. 15 

  MS. PRUITT:  I don't even know if we even took 16 

account as to who was here.  I can check the transcript if you 17 

would like. 18 

  VICE-CHAIRPERSON RENSHAW:  Okay. 19 

  MS. BAILEY:  Mrs. Renshaw, this case was not 20 

called at that time because Mr. Pande was out of the country so 21 

we did not hear any of the case at that time.  There was a 22 

verbal -- I'm sorry, a written notification for it to be 23 

continued and that's what the Board did at that time. 24 

  VICE-CHAIRPERSON RENSHAW:  I understand.  I was 25 
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not clear as to whether the parties, John and Elaine Kennedy, 1 

were here and had signed in and then the case was postponed.  I 2 

just don't know. 3 

  MR. KOEZELA:  Certain parties were notified at 4 

least 24 hours in advance of the hearing.  There was a 5 

continuance and, therefore, we were all under the impression 6 

that no one needed to show up and we communicated with the 7 

administrator's office to that effect.  Although I was not here, 8 

I do not believe the Kennedy's made the trip down because they 9 

were told they didn't need to. 10 

  VICE-CHAIRPERSON RENSHAW:  Okay.  Thank you. 11 

  CHAIRPERSON GRIFFIS:  Why don't we go and speak 12 

to the -- I would not object if the Board is so inclined to 13 

review the letter for party status by the Kennedy's which is 14 

Exhibit No. 27.  Although they do indicate that they are 15 

adjacent owners, that is as far as the evidence or case goes to 16 

party status.  Does anyone see other than that or additional 17 

information? 18 

  MR. LEVY:  I would say that appears to be the 19 

only case made. 20 

  VICE-CHAIRPERSON RENSHAW:  The detail in the 21 

letter, which is Exhibit 27, a letter dated June 18th, there are 22 

problems with this canopy arrangement.  Again, they do note that 23 

they own the home directly south of the canopy. 24 

  CHAIRPERSON GRIFFIS:  Right.  Obviously I think 25 
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they would have a much -- perhaps they didn't include all the 1 

information they could have in this letter, but I would suggest 2 

that on the limited information we have from the letter, that we 3 

move on.  If they do, in fact, show today, they are certainly 4 

welcome to testify unless anyone objects. 5 

  VICE-CHAIRPERSON RENSHAW:  If they do show up, 6 

can they renew their appeal for party status? 7 

  CHAIRPERSON GRIFFIS:  I don't think so.  Ms. 8 

Sansone, Ms. Pruitt, any indication on that? 9 

  MS. SANSONE:  Mr. Chairman, you really shouldn't 10 

make a decision on whether or not you grant them party status 11 

because that has implications later on for service of the 12 

decision and rights to request rehearing and reconsideration.   13 

  It is important to come to grips with whether or 14 

not they should have party status.  I guess you could defer it 15 

to a later point in the hearing but at some point in this 16 

hearing the Board does need to decide up or down on party 17 

status. 18 

  CHAIRPERSON GRIFFIS:  But you're saying that we 19 

can defer.  We can move on and start the case and if they come 20 

in, we could then entertain it.  If not, we will entertain it at 21 

some point before we close the case. 22 

  MS. SANSONE:  Yes, you can do that. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Very well then.    24 

  Yes, sir.  You want to come up to a microphone? 25 
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  MR. FINNEY:  Sure.  I'm John Finney.  I represent 1 

ANC-3D in this case. 2 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Finney. 3 

  MR. FINNEY:  I'm just wondering.  I don't know 4 

all the rules here on parties of the case but is an ANC able to 5 

be a party? 6 

  CHAIRPERSON GRIFFIS:  Yes, ANC is a party. 7 

  MR. FINNEY:  So you're not lacking for a party to 8 

proceed? 9 

  CHAIRPERSON GRIFFIS:  Oh, no.  Not at all.  In 10 

fact, cases don't need necessarily parties for or against but 11 

once we have an application, we need to review the application 12 

and then make sort of a judgement on it.  I just wanted to be 13 

clear.  We'll just postpone action on the Kennedy and the ANC is 14 

a party in the case. 15 

  MR. FINNEY:  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Why don't we begin then.  17 

Statement of witnesses. 18 

  MR. ROSS:  Good morning, Mr. Chairman, Board 19 

members.  As Ms. Bailey indicated, we are applying for a 20 

variance so the canopy can be placed over the driveway to this 21 

property.   22 

  The reason for it is the unique nature of the 23 

property, the layout, the slope of the driveway, and the changed 24 

circumstances in Mr. Pande's family; namely, the development of 25 
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rheumatoid arthritis in 1997 by his mother.  His father passed 1 

away shortly before that and he wishes to live with his mother 2 

in this house and the canopy is to cover a wheelchair lift so 3 

that she would have access to the property. 4 

  Unless the Board would prefer otherwise, I was 5 

going to let Mr. Pande explain how he came to own the property 6 

and take a couple of minutes to explain how he came to build the 7 

canopy.   8 

  The canopy was constructed in violation of the 9 

side yard requirement.  Mr. Pande went to a contractor that was 10 

recommended to him and was advised that he needed no permit.  11 

The canopy has remained standing because the Department of 12 

Enforcement indicated that pending appeal it could remain in 13 

place. 14 

  There was an ANC board meeting initially and they 15 

indicated that they were opposed to the canopy, that it was 16 

inconsistent with the neighborhood.  They also indicated that 17 

Mr. Pande would be invited to revise the nature of the canopy 18 

and present those plans to the neighbors in an attempt to come 19 

to an agreement as to what would be acceptable.   20 

  He has done that at the most recent ANC board 21 

meeting and there were some neighbors that still opposed the 22 

revised structure.  There are neighbors in favor of the canopy 23 

as well.   24 

 With that being said, I thought I would ask Mr. Pande to 25 
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make a presentation as to what he's done here. 1 

  MR. PANDE:  My name is Vinay Pande.  I'm sorry, 2 

but somewhere you called me -- it was misspelled.  It's V-I-N-A-3 

Y, Vinay Pande.  4 

  We have owned this house since 1991.  My wife and 5 

I lived in D.C. for many years before that.  We moved to London 6 

in 1993 and we still owned this house all this while and we 7 

rented it to a gentleman who works for the Embassy of Spain. 8 

  My mother developed rheumatoid arthritis which is 9 

a progressive condition which gets worse and worse.  She's 10 

present here and my wife and daughter as well. 11 

  It just got worse and worse.  She was just fine 12 

in 1991 when we bought this house.  With the benefit of 13 

hindsight would I ever own a property that's halfway down a hill 14 

and halfway up a hill with a relative in this condition?  The 15 

answer is clearly no, but she was absolutely fine.   16 

  She could climb 12 floors of the hospital 17 

building when my father was in the hospital faster than me.  The 18 

nature of this illness is that it's progressive.  it just gets 19 

worse and worse and worse.  Unfortunately the prognosis is not 20 

good. 21 

  In '97 my father passed away and we were still in 22 

London.  Obviously with my mother in the condition she's in, we 23 

said it doesn't make sense for her to live on her own and she 24 

really should move in with us. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 52 

  As most of you would know who have a parent in 1 

this situation, I mean mother resisted and said, "No, no.  I'll 2 

be fine."  But it's obvious, and you can see her right here, 3 

that she can't live on her own and she has to live with us. 4 

  We moved back to this country in the middle of 5 

'97.  I was transferred back from London to the Manhattan area 6 

and we currently live in Greenwich, Connecticut.  Like many 7 

families in D.C. we live in both cities.  We have been here for 8 

a very long time.  We have scores of friends here.  We come here 9 

very frequently and have always intended and continue to intend 10 

to occupy this house in D.C. 11 

  When the situation arose that my mother had to 12 

move in with us, the problems this house presented were such 13 

that we said, "What do we do?"  We consulted with the obvious 14 

thing which is the chair lift company and said, "What can we do 15 

to provide access to this house?" 16 

  At some stage our architect, Randy Ahmann, will 17 

go through the elevations and so on to tell you why it's so 18 

difficult to access this house in its current condition.  I 19 

don't want to mistake heights and feet and all that from the 20 

street level to the entrance but it's a substantial difference 21 

in height to the entrance at the lower level to this house from 22 

the street. 23 

  The level itself is very odd shaped.  As you can 24 

see, it's like a pen.  Should I go up? 25 
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  MR. ROSS:  There is a survey misstate in each of 1 

your packages and this is a blowup of that.  I thought perhaps 2 

it would be easiest to explain the nature of the problem. 3 

  CHAIRPERSON GRIFFIS:  You're going to need to 4 

speak into the mic, however, when you're there.  You can 5 

probably lift one up. 6 

  PARTICIPANT:  Mr. Chairman, are those packets 7 

available for the public? 8 

  CHAIRPERSON GRIFFIS:  The -- 9 

  MS. PRUITT:  Excuse me.  Could somebody turn off 10 

some of the mics?  Thank you. 11 

  CHAIRPERSON GRIFFIS:  I mean, the case file is 12 

obviously public.  Do you have additional copies of this 13 

exhibit?  What we can also do is just move this back a little 14 

bit so that the audience can see.  If you tilt it back, I think 15 

we can pretty much see. 16 

  Will you be able to hear him talking that way? 17 

  MR. PANDE:  I'll try to speak to them. 18 

  CHAIRPERSON GRIFFIS:  Okay.  Great.  You can pick 19 

that up actually and move it over with you. 20 

  MR. PANDE:  I have a booming voice. 21 

  CHAIRPERSON GRIFFIS:  Indeed you do. 22 

  MR. PANDE:  As you can see it's a very odd-shaped 23 

lot with narrow frontage.  There is 70 feet approximately to the 24 

beginning of this house and then another 20 or 30 feet to the 25 
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entrance.  The main entrance to this house is like a split-level 1 

house.  That means it goes up a flight of steps and enters at 2 

mid-level in the house.   3 

  It enters at mid-level and goes down and up.  4 

It's a very long distance and obviously the car is parked on the 5 

street.  The house is accessed from Hawthorne Place which is the 6 

street that is sort of parallel to Klingle Street.  Not exactly 7 

but an acute angle.  There has always been a concrete driveway, 8 

car pad, or whatever at the back entrance to this house on 9 

Klingle Street. 10 

  Mr. Kennedy lives next door right here.  Mr. 11 

Aldridge lives just north of us here.  The house has a back 12 

entrance here which is the one which is most reasonable to use 13 

for entering when you come in by car. 14 

  From the street level down to the entrance of 15 

this house over a distance of something like 30 feet or so -- 16 

right, Randy?  Roughly 30 feet because it drops about 10 or 12 17 

feet from street level down to the bottom of the house.  It is 18 

extremely difficult to get in even for able-bodied people, I 19 

guess, when it's snowing or when there's ice there.  I just jump 20 

in the snow and just slide down.  I've always done that and so 21 

has my wife. 22 

  In these circumstances obviously it is so 23 

difficult, coming back to the subject I was mentioning.  We went 24 

to a chair lift company and the chair lift company said, "Yes, 25 
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there have been developments here that we can build what is 1 

called an exterior chair lift.   2 

  Most chair lifts that we've seen all over the 3 

world, and we've lived in many countries, are totally enclosed. 4 

 They said there are some that can withstand weather but will 5 

not withstand if ice gets into the mechanism or it freezes or 6 

something like that.   7 

  Obviously you can have ice or it won't move.  The 8 

other problem, of course, is when you get out of the car if my 9 

mother has to be taken in a wheelchair to this chair lift, how 10 

would she go from the car to this wheelchair.   11 

  So there are two questions.  One is where you 12 

local the wheelchair lift and how it needs to be sheltered.  The 13 

second is how do you get to the wheelchair lift from the car. 14 

  If there is snow and ice or slippery conditions 15 

on this car pad, then it is impossible to take my mother other 16 

than physically carrying her,which I guess I can do, from the 17 

car to the wheelchair lift.   18 

  There are two issues.  One is shelter over the 19 

car getting to the wheelchair lift, and then shelter over the 20 

wheelchair so that it can go down and function in inclement 21 

weather. 22 

  I said, "What do I do about that?"  He said, "Why 23 

don't you consider a simple awning?"  We were still in London 24 

and doing this long distance.  I called a friend and said, "Do 25 
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you know awning companies?"  He just gave me two names. 1 

  The first one had a name that said A & A Awning. 2 

 I said, "All right.  That's the first name on the list."  I 3 

called them and they said it's a large job and awkward job 4 

because of the slope but it can serve the function.   5 

  They coordinated with the wheelchair people and 6 

said to work with the minimum structure for the least cost 7 

obviously but that will function as a shelter both for the 8 

wheelchair lift as well as for my mother to come out in the 9 

wheelchair and be taken to the chair lift. 10 

  I was doing this from London and I told them I 11 

want this to be unobtrusive.  I had spoken to the previous 12 

neighbor, the Sherwins, and said this is what's happening.  They 13 

know me very well, both the Kennedys and the Sherwins, and they 14 

said they fully understand. 15 

  I said I want the minimum structure and I want it 16 

to be in a color that blends with the neighborhood.  He said we 17 

had a choice of white or leaf green or whatever.  I said to make 18 

it leaf green so it looks like the neighborhood and would blend 19 

in with the leafy surroundings.  I said to go ahead and do it.  20 

This took over a year.   21 

  I particularly asked this gentlemen, "Do I need 22 

any permissions to build this?"  He said, "No, it's just an 23 

awning.  We build awnings all the time.  We do it for embassies, 24 

for houses, for courtyards, for patios, and it's an awning.   25 
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  Obviously it's an error on my part to have not 1 

verified this independently but you will appreciate that living 2 

in London it's very hard to have called in.  It's an excuse.  I 3 

should have done it obviously.   4 

  Just because my contract says I don't need 5 

permission, I guess none of us should ever believe that is the 6 

truth.  I was clearly wrong and my attorney has admitted on my 7 

behalf that I was in error. 8 

  We moved back to the country in '97, the middle 9 

of '97, and my father passed away in early '97.  In the 10 

meanwhile I had renewed the lease with the Embassy of Spain 11 

until the end of 1999, early 2000.  I said we fully intended to 12 

move back in.  The tenant was willing to leave earlier.  He 13 

said, "If you need to move back, I'll leave a year earlier," 14 

which is what we were proposing. 15 

  Then in 1999 Mr. Kennedy called me at my house in 16 

Greenwich, Connecticut and said -- he had moved in I believe 17 

that year.  He bought the house from the Sherwins.  He's been 18 

building a very large extension to his house which is now almost 19 

complete since he moved in.   20 

  He called me and said, "Why have you built this 21 

awning?"  The awning had been in place already for some time.  I 22 

told him what the circumstances were, that we were moving back 23 

and we are in the process of installing a chair lift and my 24 

mother is severely handicapped.   25 
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  Would you prefer that my daughter goes away if 1 

she speaks? 2 

  CHAIRPERSON GRIFFIS:  Not at all. 3 

  MR. PANDE:  Sorry.  In 1999 Mr. Kennedy called me 4 

at our place in Greenwich, spoke to my wife, and then 5 

subsequently spoke with me and asked me why we needed to build 6 

this.  I told him exactly what I told you.  He said, "In the 7 

circumstances that you're moving back, it's fine with me.  I'm 8 

sorry to hear about the situation."  That was that. 9 

  I believed an inspector came to the neighborhood. 10 

 Somebody must have filed a complaint.  The inspector came to 11 

the neighborhood and told my tenant.  My tenant was there and he 12 

photographed this and so on.   13 

  Mr. Kenon, I believe his name is, who lives 14 

across the street from me on Hawthorne Place, was also present. 15 

 He said, "Why are they photographing Mr. Pande's house?"  We 16 

were told it's for the awning.  Mr. Kenon said, "I don't see 17 

what the problem is with an awning.  I know the family."  18 

Anyway, that's where it lay until we got a notice sometime in 19 

early 2000. 20 

  MR. ROSS:  Citations were issued June 28 and 21 

delivered in July of last year. 22 

  MR. PANDE:  I realized there was trouble here and 23 

obviously I needed permission for this awning so I spoke with 24 

Mr. Ross.  I asked my previous neighbor, Mr. Sherwin, "What do I 25 
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do?"  He suggested this firm called Valentine and Mace.   1 

  I spoke with Mr. Ross who said, "Well, you 2 

obviously should not have built this and you need a variance."  3 

I also spoke with the inspector who came in and said, "You have 4 

to seek a variance and make a case for hardship." 5 

  There are two points that I want to raise right 6 

here.  One is that we have many friends in the neighborhood, six 7 

of whom signed in support of this awning the way it is.   8 

  One person signed against Mr. Brown, Michael 9 

Brown, has since rescinded his opposition and said, "I was made 10 

to sign this one day after I moved in.  I was not told the 11 

background about your mother. 12 

  I don't think many other people know about this. 13 

 In the circumstances and given the effort you're making to meet 14 

your neighbor's objections, I am happy with what you're 15 

proposing."  16 

  The second point I want to make is that I have 17 

been extremely willing to accommodate my neighbors.  I know they 18 

are concerned about the view of their property and the property 19 

value just as I am. 20 

  The point I'm trying to make is a human issue and 21 

my architect will demonstrate to you that we -- she's the third 22 

architect.  She doesn't know about it but she's the third 23 

architect I've been to since this problem started.   24 

  One just threw his hands up and said, "Forget it. 25 
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 It's too difficult."  The second one said, "It's too small and 1 

I'm too busy."  Randy in the circumstances said, "It's a 2 

challenging thing but let me see what I can do."   3 

  I've been working with her constantly since the 4 

hearing in June.  I've run through three architects, one of them 5 

recommended by the ANC itself, who wasn't able to help me, 6 

though he did put me in touch with someone else trying to find a 7 

solution that is minimal in structure and functional.   8 

  All this while the principal objection of my 9 

neighbors were aesthetic, that they don't like this awning.  10 

Some said it looked like a funeral parlor and so on.  I said, 11 

"Okay.  Well, if your objections are mainly aesthetic, let's 12 

address the aesthetics of this.  You have concerns about the 13 

height of the structure.  Let's try to reduce the height as much 14 

as we can.  Let's try to bring it in as much as we can." 15 

  The brief I had given to Randy was can we operate 16 

with no variance.  She said the simple fact is that this back 17 

entrance is required -- what's it called, a back yard? 18 

  MS. DAVIS-AHMANN:  Rear yard. 19 

  MR. PANDE:  Rear yard set back of 25 feet and 25 20 

feet is the length of the car pad and basically takes you to 21 

within a few feet of the house.  There are eight foot setbacks. 22 

 Correct? 23 

  MS. DAVIS-AHMANN:  Eight-foot side yard. 24 

  MR. PANDE:  Eight-foot side yard restrictions on 25 
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each side and to the best of her ability, and with her husband 1 

who is also an architect working on this, cannot think of any 2 

solution that would not require a variance.  Those are the 3 

circumstances in the case.  I've gone through, I think, at this 4 

point extraordinary expense now to come back into this house to 5 

occupy it in a feasible way. 6 

  From my point of view the plea to you is simply 7 

this.  If an occupant of a house develops a physical condition, 8 

or some other condition, that renders it impossible for the 9 

person to access it, is it the law in D.C. that he has to move 10 

out and sell the house?  If that is the case, I have nothing to 11 

say.  I would just leave.   12 

  I think, you know, seeing seven neighbors of mine 13 

saying -- you know, expressing absolute shock at how long this 14 

has taken and that we can't move back.  We love this 15 

neighborhood.  We don't want to move.  We love this house just 16 

as our neighbors do, both the people that are for us and against 17 

us. 18 

  Beyond doing what I'm doing, I don't know what 19 

else I'm supposed to do.  I really would like Randy to perhaps 20 

answer questions or demonstrate to you what she proposes. 21 

  MR. ROSS:  Let me just -- the posture of why Mrs. 22 

Ahmann is here.  I'll save the legal argument for the closing 23 

statement.   24 

  Being mindful of the ANC's original ruling that 25 
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we attempt to work with the neighbors for a modified structure, 1 

and given that we have done that but the neighbors are still, a 2 

few of them, not satisfied with the structure, I thought it 3 

would be meaningful for the Board to understand what Ms. Ahmann 4 

has come up with as plans that are the minimum required to serve 5 

the function required. 6 

  CHAIRPERSON GRIFFIS:  Go ahead. 7 

  MR. ROSS:  I was just going to point out that the 8 

plans that she will be going over are in each of your packages 9 

reduced to the 11 by 17 form and she has those same plans blown 10 

up which she can review with you. 11 

  CHAIRPERSON GRIFFIS:  Right.  I want to make a 12 

quick statement, Mr. Pande, in terms of your last statement 13 

there and just to clarify that we do, in fact, have the variance 14 

process which is why you're here.  It is not necessarily a 15 

matter of personal opinions.  We have three-prong criterion test 16 

that you are obviously putting forth to us today.  We will be 17 

looking at this case based on that. 18 

  MR. PANDE:  Perhaps I'm being facetious but that 19 

was not the intention.  It was just my distress at the physical 20 

condition that my mother is in and I just don't know what I can 21 

do. 22 

  CHAIRPERSON GRIFFIS:  Indeed. 23 

  MR. LEVY:  Mr. Chairman, just for clarification, 24 

can I ask a question?  Are we then -- I'm a little bit confused 25 
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as to what is about to be presented.  Are we looking at a 1 

variance for the existing structure or is this a proposal for a 2 

replacement structure? 3 

  CHAIRPERSON GRIFFIS:  Well, I think that is an 4 

excellent question that we need to jump into. 5 

  MR. LEVY:  Oh, I'm sorry.  Special exception.  It 6 

seems to me there are two designs in front of us and I just want 7 

to make sure. 8 

  CHAIRPERSON GRIFFIS:  You're touching on that 9 

that we have plans.  What I wanted to do was go through, walk it 10 

through, and then we can get to that question because we 11 

obviously have a full-blown case with documentation which 12 

frankly responds to the existing awning.   13 

  Just to set you folks up on what we're looking 14 

at, we have the brand new plans that are obviously a fairly 15 

drastic change from what is existing.  I don't see a lot of 16 

evidence of reaction or comments to that. 17 

  So we don't lose issues and directions here, I 18 

think we need to have a brief discussion.  We need to have a 19 

brief discussion on the side yard because there's not great 20 

clarification.  I think we can get it through quickly but 21 

there's not great clarification in Mr. Nero's letter.  Without 22 

delving into that, why don't move on. 23 

  MR. ROSS:  I'm just going to give a quick 24 

response to Mr. Levy.  We have pled in the alternative that we 25 
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feel that the existing structure meets the three-prong test.   1 

  You do have the recent letter from the ANC after 2 

the meeting and after their review of the plans and the 3 

neighbor's opposition of those plans.  That's why we think it's 4 

appropriate to have the architect respond to that.   5 

  We are pleading in the alternative that the 6 

existing structure meets the three-prong test, but given the 7 

Board's ability to give a conditional special exception, Mr. 8 

Pande has indicated he is perfectly amenable to modifying the 9 

structure as will be presented by Ms. Ahmann. 10 

  CHAIRPERSON GRIFFIS:  Thank you.   11 

  Mr. Levy, did that actually clear it up?  Was 12 

your question, in fact, the idea of we have a case that was 13 

based on an existing awning.  Are we now changing our case to 14 

look at the proposed construction of it? 15 

  MR. LEVY:  My understanding is that the 16 

applicant's case is to support the existing awning but he may be 17 

willing to consider alterations to that as conditions to an 18 

order we would issue but the case is actually being argued in 19 

favor of the existing structure. 20 

  CHAIRPERSON GRIFFIS:  I think we need some 21 

direction on this.  The fact the case is being presented today, 22 

I'm not sure why if it's coming in for a variance that they 23 

couldn't submit drawings and plans. 24 

  MR. LEVY:  I guess where I'm confused is that we 25 
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have drawings here of what appears to be a completely different 1 

structure. 2 

  CHAIRPERSON GRIFFIS:  Right. 3 

  MR. LEVY:  I guess I would ask the question as to 4 

why their drawings have a completely different structure. 5 

  CHAIRPERSON GRIFFIS:  The applicant has indicated 6 

they are working with the ANC and the ANC indicated that on the 7 

design had problems with the beginning and, therefore, they are 8 

adapting.  I think I'm going to more of a process question. 9 

  Ms. Pruitt, did you have a comment? 10 

  MS. PRUITT:  I was just going to comment that 11 

this is a special exception so it's not a three-prong test. 12 

  CHAIRPERSON GRIFFIS:  I'm terribly sorry I said 13 

that. 14 

  MS. PRUITT:  It's a little different burden.  The 15 

applicant can amend his application anywhere through.  We, 16 

unfortunately, often get new information the day of the hearing 17 

that is allowed into the record.  The only question I would have 18 

has the ANC had an opportunity to see your new plans?  If that 19 

is the case, then I think the Board could be in good hands. 20 

  VICE-CHAIRPERSON RENSHAW:  Mr. Finney has his 21 

hand up to respond to that question. 22 

  CHAIRPERSON GRIFFIS:  Actually, before we kind of 23 

unravel here, let's just continue on.  Let's walk through the 24 

plans. 25 
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  MR. LEVY:  Mr. Chairman, I don't mean to belabor 1 

the point but I need to know before we proceed.  Just for 2 

clarification, is the architect going to be explaining why the 3 

existing structure should be granted a special exception or 4 

going on a new proposed structure to replace it?  It may be 5 

obvious if some drawings come up in front of me but I need to 6 

know. 7 

  CHAIRPERSON GRIFFIS:  I think that's a direct 8 

question to the applicant. 9 

  MR. LEVY:  My question is is your architect about 10 

to describe the existing structure and make an argument for why 11 

it should be granted a special exception, or are you going to be 12 

showing us a new proposed structure because the package in front 13 

of us is unclear. 14 

  MR. ROSS:  It's the latter, Mr. Levy.  This 15 

architect was not involved with the original awning.  She was 16 

commissioned to do the modified structure.   17 

  I understood that we could plead in the 18 

alternative that the existing structure meets the test for a 19 

special exception but given the Board's power to grant a 20 

conditional special exception, that the Board should consider 21 

the modified structure. 22 

  MR. LEVY:  Okay.  You did answer my question and 23 

I appreciate it.   24 

  I guess I would direct this back to you, Mr. 25 
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Chairman.  It seems to me we have two separate cases before us 1 

if we proceed to look at a modified.  It's not a modification of 2 

the existing structure.  It's different materials.  It's 3 

different dimensions.  It appears to be a completely new 4 

structure. 5 

  MR. PANDE:  Excuse me.  The other point I wanted 6 

to make was I want to be able to answer any questions you have 7 

why we need a variance in the first place like.  If your 8 

question is about why we need a structure of any kind, she would 9 

answer the questions better than I could.  That's one of the 10 

reasons I bought her here. 11 

  MR. LEVY:  Thank you. 12 

  CHAIRPERSON GRIFFIS:  This is my understanding.  13 

Part of our case package we have an existing and we have a new 14 

design.  I think, frankly, my understanding is, in fact, a 15 

special exception is going to the new construction. 16 

  VICE-CHAIRPERSON RENSHAW:  That's what I thought. 17 

  CHAIRPERSON GRIFFIS:  Is that correct? 18 

  MR. ROSS:  That's correct, Chairman. 19 

  MR. LEVY:  In which case there's no need to 20 

consider the existing structure at all in our deliberations? 21 

  CHAIRPERSON GRIFFIS:  I think the existing 22 

structure is part of the case and anything that we need to see 23 

or to discuss on it is certain valid and important.   24 

  If, in fact, the applicant is coming in and 25 
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saying, "This is a new case we've just called this morning and 1 

this is, in fact, what is being applied for," and based on the 2 

fact that the existing was objectionable in working with the ANC 3 

which is, I think, what they're saying, that we are then looking 4 

at the new construction. 5 

  MR. LEVY:  I'm concerned that the applicant is 6 

not clear on that.  Is the applicant clear that we are looking 7 

at new construction to replace what's there, what's existing? 8 

  MR. ROSS:  Yes, he is clear on that.  Mr. 9 

Chairman had it exactly right. 10 

  MR. LEVY:  Okay. 11 

  MR. ROSS:  Given that the aesthetics are an issue 12 

and the consistency with the neighborhood, the modified 13 

structure is designed to address that. 14 

  MR. LEVY:  Okay.  Thank you for clarifying that. 15 

 I apologize for belaboring it. 16 

  CHAIRPERSON GRIFFIS:  No.  Not at all.  I think 17 

it needed clarification.  Let's move on. 18 

  (Whereupon, off the record.) 19 

  MS. DAVIS-AHMANN:  Yes.  My name is Randy Davis-20 

Ahmann.  I'm with Ahmann Architects.  Mr. Pande contacted us in 21 

July, I believe.  We were referred to him by a contractor that 22 

we have a mutual relationship with.  He described the project as 23 

very unusual.  We said, "Let us first go out and take a look at 24 

what is in place and then we'll get back to you to see if 25 
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anything can be done." 1 

  The objective of this canopy, we call it a porte 2 

cochere or carport, is to safely allow the discharge of the 3 

disabled passenger under shelter from the elements and to 4 

provide an accessible route to the entrance of the house. 5 

  The obstacles that are in the way of achieving 6 

this objective are, one, the shape of the lot.  Although the 7 

address of the house is on Klingle Street, the established 8 

driveway entrance is on Hawthorne Place.  The lot is of an odd 9 

shape and the setbacks are required making it very difficult to 10 

create this carport. 11 

  Then the other major obstacle is the grade change 12 

from the driveway to the entrance to the house closest to the 13 

driveway.  The elevation at the top of the driveway is at 99.  14 

The finished floor elevation of the house where you enter from 15 

that closest entrance is at 89.6 so it's approximately 9.5 feet 16 

down that you need to negotiate. 17 

  Thinking in terms that we want to safely 18 

discharge the disabled passenger from the car, we recognize that 19 

there are certain slopes that are recommended for a person in a 20 

wheelchair to negotiate.  There are also certain clearances that 21 

are needed to discharge the passenger.   22 

  Not just provide a parking space as the driveway 23 

currently does, but to actually be wider to provide an 24 

accessible isle so that the passenger can be taken out of the 25 
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car and onto the platform lift. 1 

  As stated, I was not involved with the original 2 

design.  We came out and we looked at what was there, what is 3 

there.  If I may, I have some photos which I believe you also 4 

have.   5 

  While the awning contractor may be very good at 6 

installing awnings he's not an architect.  This was not designed 7 

to achieve what it needs to achieve.  It merely covers the 8 

existing driveway and provides cover over the existing stair to 9 

the entrance. 10 

  However, it is our belief that it does not 11 

achieve the objective of providing an accessible isle to get the 12 

person from the car into a wheelchair and then down the steps 13 

that a platform lift can negotiate.   14 

  Thus, we came up with a new design.  As 15 

architects we became very concerned and in responding to the 16 

objections of the neighbors we wanted to come up with a design 17 

that was in keeping with the neighborhood that was unobtrusive. 18 

  I start with the plan.  The canopy that was 19 

constructed, and is there currently, actually projects to the 20 

best of our understanding from field measurements -- this was 21 

not checked by a surveyor, although we did have a surveyor do a 22 

well check of the property, this previous drawing you saw.   23 

  Our understanding is that the existing canopy 24 

projects beyond the property line approximately four feet.  In 25 
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our proposed structure, we are pushing it behind the property 1 

line two feet so actually six feet back from what is in place 2 

now. 3 

  This dash line here shows where the existing 4 

canopy is overhead.  This is showing where ours is.  We are 5 

starting the proposed porte cochere in line with the edge of the 6 

existing driveway which is back from the property line. 7 

  Now, in terms of the size, we seek not only to 8 

provide a standard width parking space of 10 feet, but also room 9 

to negotiate around the necessary structure to support the 10 

canopy.   11 

  Then we need for the accessibility lift a 48-inch 12 

wide stairway so that when the accessibility lift is not being 13 

used, it can be folded up.  It takes about 12 inches and we 14 

still have a 36 inch clear as required minimum width for the 15 

stairway.  Then we have retaining walls. 16 

  Whereas the existing canopy is of some sort of 17 

plastic material and metal poles.  We are proposing a wood 18 

structure, simply wood posts, wood railings for the guardrail 19 

aspects to it because, as mentioned, there is a significant 20 

change in grade.  Then an architectural grade of fiberglass 21 

shingle, a dimensional type of shingle. 22 

  CHAIRPERSON GRIFFIS:  Can I interrupt you for a 23 

second?  Do you have additional sheets or anything?  I know we 24 

have people that are here that are having a hard time seeing it. 25 
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  MR. ROSS:  I submitted six copies.  I don't know 1 

if there are any left. 2 

  CHAIRPERSON GRIFFIS:  Hold on just a moment.  Let 3 

me see if we can get -- I mean, here.  Can we just distribute 4 

that out so everyone can kind of -- actually, I'll just give 5 

them my copy. 6 

  Gentlemen, I'll give you my copy of these plans. 7 

 In fact, if you want to just pull chairs up closer to see this 8 

board, we don't need to be so separated here.  I just noticed 9 

that people were wandering off to the side. 10 

  Sorry to interrupt.  Do you want to pull chairs 11 

up right here so you can see?  The board is a little large 12 

scale.  Okay.  Sorry. 13 

  MS. DAVIS-AHMANN:  We have a wood structure with 14 

architectural grade fiberglass shingles.  Now, the height of the 15 

structure we sought to minimize that with only eight feet clear 16 

to the underside of the supporting beam.  Then to provide the 17 

absolute minimum allowed slope for a shingle roof. 18 

  Typically we don't do anything less than three 19 

and 12, but you are allowed to go down to two and 12.  Since 20 

this is not a condition space below, it's not totally enclosed, 21 

we're showing a two and 12. 22 

  Which takes us to -- from the street you actually 23 

go up a slight incline to the beginning of the driveway about 24 

three inches or so.  Then you start the slope of the driveway.  25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 73 

We are proposing to provide a driveway that is safe for a person 1 

in a wheelchair about 3/8 and a half inch per foot slope to the 2 

driveway to the point of the stairs. 3 

  What I'm getting to is that the height of the 4 

canopy or porte cochere at the highest point is 10 feet 10.  In 5 

reality at the sidewalk it's only nine feet.  The existing 6 

canopy is actually, the one that was built that is in place now, 7 

is actually three feet taller.  It's 12 feet tall.  We are 8 

proposing to lower the height of this and to move it back six 9 

feet. 10 

  This drawing, A2, shows the proposed side 11 

elevation of the porte cochere and the covered side entry.  Not 12 

only do we need to provide shelter cover at the car, we also 13 

need to provide shelter going down the steps and then when you 14 

get off of the steps entering into the house.  Currently this 15 

canopy does it in a very crude type way and we understand the 16 

objection, just sloping following the stair.   17 

  What we had sought to do is move the stairs in as 18 

much as we can, these are new stairs, so that we can just have a 19 

very low pitched roof that meets into the roof of the covered 20 

side entry.  It's a very complicated project but we tried to 21 

come up with a solution which looks much simpler than the 22 

project is. 23 

  We've also showed that there will be some 24 

regrading necessary showing some landscape timbers and masonry 25 
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retaining walls with stone caps.  1 

  If I may, I've brought some pictures of two 2 

platform lifts that Mr. Pande is considering to give you an idea 3 

of what we're trying to accommodate.  The platform lift starts 4 

here.   5 

  It will come down the street stairs as opposed to 6 

the existing stairs are very awkward to negotiate.  I'm not sure 7 

that a platform lift will actually -- that we can actually use 8 

the existing stairs with the platform lift.  They need a 9 

straight run.  Otherwise, it gets very expensive. 10 

  CHAIRPERSON GRIFFIS:  Did you want to submit 11 

those into the record?  You know you won't be getting those 12 

back? 13 

  MS. BAILEY:  We are able to make color 14 

photographs now,  Mr. Chairman, so would you like for me to do 15 

that for you? 16 

  CHAIRPERSON GRIFFIS:  I think black and white 17 

would suffice. 18 

  MS. BAILEY:  We can do color. 19 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, I would 20 

like to get a copy of those photographs that the architect 21 

showed because I think they would be clearer than the black and 22 

white photographs I have. 23 

  MR. ROSS:  There is one set of color. 24 

  CHAIRPERSON GRIFFIS:  I'll show you the original 25 
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case.       1 

  VICE-CHAIRPERSON RENSHAW:  Did you see these? 2 

  CHAIRPERSON GRIFFIS:  I would hold off on that 3 

right now.  Let's see if this will do it justice.  What we get 4 

in our case file to review, just to let you know what's 5 

happening, they are black and white copies and they were very 6 

hard to read. 7 

  A question I have briefly.  If you would pull up 8 

the section elevation, we have two roof heights, one at the 9 

existing structure and then one at the porte cochere above.   10 

  There is a roof that connects the two, correct, 11 

as a covering there?  The reason -- and what we're seeing in 12 

this elevation is, in fact, it looks like your kneecaps would be 13 

taken off by that roof cover because the fact that as you're 14 

showing the section, the stairs drop below that.  Do you have a 15 

roof plan that shows us the extent of that or the cover 16 

connection is just as wide as the walkway in that area.  Is that 17 

correct? 18 

  MS. DAVIS-AHMANN:  Yes.  Let me show you in the 19 

plans.  Actually, it's not dashed in on the plan but it would be 20 

this wall. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Let me  22 

just -- 23 

  MS. DAVIS-AHMANN:  It's here and then it comes in 24 

the width of the walkway and then comes out again at the 25 
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entrance. 1 

  CHAIRPERSON GRIFFIS:  For the record then, what 2 

you're doing is outlining with your fingers actually the 3 

footprint of the porte cochere at one level and then following 4 

what you indicated is concrete down the steps, the concrete 5 

landing and the entrance to the house. 6 

  MS. DAVIS-AHMANN:  Yes.  From retaining wall to 7 

retaining wall. 8 

  CHAIRPERSON GRIFFIS:  Right. 9 

  MR. LEVY:  Mr. Chairman, can I just follow up on 10 

that?  I just want to ask directly then, is there in this design 11 

continuous coverage from the car to the door to the house?  12 

  MS. DAVIS-AHMANN:  Yes, sir. 13 

  MR. LEVY:  Thanks. 14 

  VICE-CHAIRPERSON RENSHAW:  Just to clarify, this 15 

structure is going to be how far from your neighbor's property? 16 

 In other words, it looks in these photographs in the file that 17 

show the awning arrangement that this awning arrangement is very 18 

close to the house next door.  Is that correct? 19 

  MS. DAVIS-AHMANN:  Yes.  I can go over the 20 

variances, the setbacks that we're asking for.  On the side yard 21 

to the north, we would be right on the property line so that 22 

would be an eight-foot variance.  To the south we would be six 23 

feet from that property line so a two-foot variance.  For the 24 

rear a 23-foot variance because we're two feet from the property 25 
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line. 1 

  MR. PANDE:  South is this side. 2 

  MS. DAVIS-AHMANN:  Oh, okay.  We would be right 3 

on the property line. 4 

  CHAIRPERSON GRIFFIS:  It doesn't appear in the 5 

plans but is there any closure to the porte cochere?  Doors or 6 

anything of that nature? 7 

  MS. DAVIS-AHMANN:  No, it's totally open. 8 

  CHAIRPERSON GRIFFIS:  Totally open. 9 

  MR. LEVY:  To follow up on that if I could.  Is 10 

the existing fence on Mr. Pande's property I'm assuming?  That's 11 

his fence and it's remaining  12 

or -- 13 

  MR. PANDE:  It's Mr. Kennedy's fence. 14 

  MR. LEVY:  Oh, it is?  15 

  MR. PANDE:  It was built three owners ago.  16 

Normally I believe that the nice side faces the neighbor but 17 

it's built for -- 18 

  VICE-CHAIRPERSON RENSHAW:  Well, it's -- 19 

  MR. LEVY:  Are there also -- it appears there are 20 

gates to that fence that cross his driveway.  Is that not the 21 

case? 22 

  MR. PANDE:  There's a very old gate on my 23 

property which is three owners old.  I think it dates back to as 24 

old as the property is. 25 
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  CHAIRPERSON GRIFFIS:  The proposed new addition 1 

is removal of those and there is not anything going back in 2 

terms of closing the parking pad. 3 

  MR. LEVY:  Then the fence, obviously as Mr. 4 

Kennedy's fence, will remain and end at that point. 5 

  MR. ROSS:  Unless the Board has other questions, 6 

I would just like Mr. Pande to explain the immediately adjacent 7 

property. 8 

  MR. PANDE:  Let me just tell you who my neighbors 9 

are.  Like I said, this is a very open lot and there is a 10 

similar open lot there which has been there for 30 odd years.   11 

  Mr. Moore extends out behind Mr. Kennedy and from 12 

his back yard he has a clear view of the existing awing and it 13 

extends behind Mr. Kennedy's yard as well where Mr. Kennedy has 14 

built an addition to his house in the rear.  Mr. Moore, like I 15 

said, supports me and would have been here today but he is 16 

indisposed. 17 

  Ms. Finklestein lives here and she's been a 18 

resident since I was there, at least, and she supports me in 19 

this case.  She lives on Klingle Street. 20 

  Mr. Aldridge lives on a large property which is 21 

sort of triangular in shape right here. 22 

  I'm very sorry.  I shouldn't have brought them up 23 

but I need someone to help my mother. 24 

  CHAIRPERSON GRIFFIS:  It keeps it animated.  I 25 
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don't mind children.  We require them on certain hearings 1 

actually. 2 

  (Whereupon, off the record.) 3 

  MR. PANDE:  Mr. Aldridge's property, the house is 4 

located here.  His living room is back here.  He has a clear 5 

view of the awning on this side.  This is his back yard up here. 6 

  PARTICIPANT:  Do you want the door closed? 7 

  CHAIRPERSON GRIFFIS:  I don't find it disruptive 8 

at all so I really wouldn't worry about it. 9 

  MR. PANDE:  Anyway, Mr. Aldridge lives here and 10 

he has no objection to the awning.  I have three other neighbors 11 

who live around this.  Two have a clear view of this existing 12 

awning who will support me in the circumstances.  Mr. Michael 13 

Brown lives on Hawthorne Place and Hawthorne Place curves around 14 

like this.  He was one of the gentlemen who opposed the 15 

structure to start with and now says that he's okay with it and 16 

he has communicated something that we have submitted to you. 17 

  Mr. Kennedy lives next door.  The previous 18 

neighbor, Mr. Sherwin, who is a very good friend, obviously is 19 

not involved in this anymore, but he had no objection when this 20 

happened. 21 

  Mr. Kenon, who opposes this, lives across the 22 

street right here on Hawthorne Place.  He had indicated at that 23 

time that he didn't see what the problem was but he's changed 24 

his mind since. 25 
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  Mr. Koezela will tell us where he lives, I 1 

believe, in just a bit. 2 

  Next to Mr. Kenon?   3 

  MR. KOEZELA:  Two doors. 4 

  MR. PANDE:  Two doors from Mr. Kenon.  That is 5 

roughly how these strange lots have been shoehorned in.  That's 6 

how it is.  That's the front entrance and that's the back 7 

entrance. 8 

  MR. ROSS:  Can you explain to the Board what is -9 

- I don't know my east, west, north south. 10 

  CHAIRPERSON GRIFFIS:  Can you turn your mic on, 11 

please. 12 

  MR. ROSS:  Immediately to the right of your 13 

driveway apron on Mr. Aldridge's property, explain to the Board 14 

what's there as far as the sidewalk and the vegetation. 15 

  MR. PANDE:  The sidewalk stops at Mr. Kennedy's 16 

house.  There's no sidewalk beyond that all the way down to the 17 

street.  The sidewalk ends here where my gate is.  Then there is 18 

just a bit of my fence which is a continuation of the fence that 19 

the Aldridges had down here.  The Aldridges had their back yard 20 

here, like I said.  The front entrance of the house on Klingle 21 

Street.  The living room, kitchen, and dining room are back 22 

here.  There over there and I believe this is south.  Right, Mr. 23 

Koezela?  Mr. Kennedy is south of me. 24 

  MR. KOEZELA:  Yes. 25 
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  MR. PANDE:  Mr. Kennedy is south of me, Mr. 1 

Aldridge is north of me, and the river is here.  The river is 2 

over here. 3 

  CHAIRPERSON GRIFFIS:  Any other questions from 4 

the Board at this point? 5 

  VICE-CHAIRPERSON RENSHAW:  If I may, just a 6 

little bit of confusion on my part.  Mr. Pande, would you go 7 

through the chronology just very quickly as to you say you've 8 

owned the house since -- excuse me.  We hear a lot of noise 9 

behind us.  This is reminiscent of another Board hearing on 10 

September 11th.  You have owned this house since 1991 but you 11 

were not in the house at that time in 1991? 12 

  MR. PANDE:  I was.   13 

  VICE-CHAIRPERSON RENSHAW:  You were? 14 

  MR. PANDE:  I've lived in D.C. since 1985 and we 15 

bought this house in '91, the spring of '91.  We lived there 16 

until '93.  In the middle of '93 we moved to London.  My wife 17 

has gone away and she's much better on dates than I am.  The 18 

middle of '93 or the spring of '93 we moved to London.   19 

  My mother's condition started roughly in '95.  20 

The usual thing that happens is you get some pain in the knuckle 21 

or shoulder or something like that and you just think it's 22 

nothing and it progressed extremely rapidly. 23 

  My father passed away in '97, February of '97.  24 

We were in London, like I said, from '93 until the middle of 25 
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'97.  We were transferred back to this country by my bank in 1 

'97.  All this while I was trying to convince my mother that, 2 

"You have to move back with us," and so on.  Again, my wife is 3 

better with dates but -- 4 

  VICE-CHAIRPERSON RENSHAW:  When you came back to 5 

this country from London, you were transferred to Manhattan and 6 

you lived in Greenwich? 7 

  MR. PANDE:  Yes, that is correct. 8 

  VICE-CHAIRPERSON RENSHAW:  At what point did you 9 

consult with the chair lift company to put a cover over this 10 

area? 11 

  MR. PANDE:  I was working simultaneously with my 12 

mother and the chair lift company.  It was continuously really 13 

from '97 on.  I would say the summer of '97 it was continuous.   14 

  One awning person would come in and say, "It 15 

can't be done.  You need to get your shelter first."  The 16 

shelter guy would say, "What does the awning guy want?"  It 17 

wasn't very systematic as you can see with the results. 18 

  VICE-CHAIRPERSON RENSHAW:  And was your mother in 19 

the house in the summer of 1997 or was she with you?  In other 20 

words, had you leased the house? 21 

  MR. PANDE:  The house had been leased from '93 22 

and the release was renewed just before my father passed away 23 

until the end of '99 to the Embassy of Spain but I had a sort of 24 

condition with them that the tenant had been there for a long 25 
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time and he said, "If you need it earlier, you can have it."   1 

  It was just a matter of personal accommodation.  2 

He had a renewal for two years so he said, "Okay.  The extra 3 

year I will waive."  He was willing to leave in two years after 4 

the renewal in '97. 5 

  My mother has been with us since roughly a year 6 

after my father passed away.  We came to D.C., like I said, very 7 

frequently.  This is our second home.  We would stay with 8 

friends or, as today, we are staying at the Army/Navy Club, 9 

University Club, or something like that where they have chair 10 

lifts.  We just used one today.   11 

  I'll stay with neighbors who live in Bethesda who 12 

have an entrance from the garage to a bedroom at the lower level 13 

like an in-low suite I think you call it. 14 

  VICE-CHAIRPERSON RENSHAW:  But in the summer of 15 

1997 when you had consulted with the chair lift and the awning 16 

company, your mother was or was not in the house?  Your mother 17 

was not in the house? 18 

  MR. PANDE:  In which house? 19 

  VICE-CHAIRPERSON RENSHAW:  In this house. 20 

  MR. PANDE:  My tenant was in the house. 21 

  VICE-CHAIRPERSON RENSHAW:  The tenant.  And what 22 

prompted you to start this change in the property when you were 23 

not in the premises at that time? 24 

  MR. PANDE:  I had an understanding with the 25 
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tenant and I was hoping to convince him that if he could leave 1 

earlier.  He's a good friend really.  He went to my school, to 2 

Worton.  He's a bachelor to it's very easy for him to move.  I 3 

just wanted to get things going.   4 

  My mother is saying, "You live in D.C. and you 5 

live in Greenwich how can I manage?  I'm going to stay somewhere 6 

else."  I guess a son doing what sons do stupidly which is going 7 

ahead and trying to convince my mother that I'm creating 8 

conditions for her to -- 9 

  VICE-CHAIRPERSON RENSHAW:  So you expected to 10 

move back onto the house in '97? 11 

  MR. PANDE:  Not '97 because the awning company 12 

took until '98 to build it and the chair lift company said they 13 

are very backed up.  They were not going to do it until '98.  14 

The construction started in '98.  It was delayed considerably 15 

and it was finally done, I think, in the winter of '98.  Early 16 

winter perhaps. 17 

  VICE-CHAIRPERSON RENSHAW:  Thank you. 18 

  MR. ROSS:  Perhaps to state the obvious, the 19 

question is why haven't you moved in yet? 20 

  MR. PANDE:  I would have been staying there last 21 

night if I could help it but there's no way I could bring my 22 

mother in.  We have to put this chair lift.  My tenant is 23 

willing to leave anytime.  In fact, he's going to leave whether 24 

I want him to stay or not.  He's transferred back to Madrid and 25 
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I would move -- 1 

  VICE-CHAIRPERSON RENSHAW:  So the awning is in 2 

but the chair lift is not in? 3 

  MR. PANDE:  No, because when the problem started 4 

the chair lift guy said -- I told him we're having trouble with 5 

the awning and they said, "You can't put a chair lift because if 6 

ice goes into the mechanism, it will just fail.   7 

  As Randy mentioned, he's not delighted about the 8 

awning and the way it narrows down and then turns left and 9 

right.  He says this is not, what do you call it, like where 10 

kids play or that sort of things.  It has to be as direct as 11 

possible.  You don't want the mechanism turning around left and 12 

right.  You don't want it zig-zagging.  The awning was bad.  It 13 

doesn't serve the function it was intended to. 14 

  VICE-CHAIRPERSON RENSHAW:  All right.  I 15 

understand.  Thank you. 16 

  MR. PANDE:  I certainly did not tell him to build 17 

outside the property line.  He said, "Should I build it to the 18 

fence?   Your property line is where the fence is?"  I said, 19 

"Yes."  I said, "Don't go outside the fence."  Has it happens, 20 

all these fences seem to be somewhere like two feet or three 21 

feet or something from the property line, mine and my neighbors. 22 

  VICE-CHAIRPERSON RENSHAW:  Okay. 23 

  CHAIRPERSON GRIFFIS:  Any other witnesses or 24 

information? 25 
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  MR. ROSS:  That's it. 1 

  CHAIRPERSON GRIFFIS:  I would suggest that we 2 

take a very brief eight-minute break.  Just come right back at 3 

12:00 and then start in with cross-examination by the ANC of the 4 

witnesses.  Thank you very much.  We'll be right back. 5 

  (Whereupon, at 11:50 a.m. off the record until 6 

12:01 p.m.) 7 

  CHAIRPERSON GRIFFIS:  Let us resume.  Thank you 8 

for that brief resbit.  We will continue.  I understand that 9 

actually there's probably a brief issue to take up.  I believe 10 

Mr. Kennedy has shown up.  Is that correct? 11 

  Are you Mr. Kennedy?  Can you just into the mic 12 

give us your name and address? 13 

  MR. KENNEDY:  Sure.  My name is John Kennedy and 14 

my address is 5538 Hawthorne Place, N.W. 15 

  CHAIRPERSON GRIFFIS:  Thank you.  You have a 16 

request for party status before us.  Is that correct? 17 

  MR. KENNEDY:  Yes, sir. 18 

  CHAIRPERSON GRIFFIS:  I'll try and look at that 19 

again.  Do you want to briefly just give us the outline and 20 

statement of why you believe you should be granted party status? 21 

 Were you given an outline of what the criterion for party 22 

status is? 23 

  MR. KENNEDY:  I don't believe so. 24 

  CHAIRPERSON GRIFFIS:  Anybody have their copy in 25 
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their file? 1 

  MS. BAILEY:  Mr. Kennedy, did you receive notice 2 

in the mail? 3 

  MR. KENNEDY:  I received notice in the mail of 4 

the hearing when it was originally scheduled for July. 5 

  MS. BAILEY:  Okay.  Did it not outline the 6 

request for party status in the mailing that you received? 7 

  MR. KENNEDY:  It did to the best of my knowledge. 8 

 It said you had to write in to request party status which I 9 

did.  I don't know if the criteria were set out in that letter. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Let's cut to the 11 

chase.  Basically in the letter to request party status there 12 

are certain issues.  Obviously the person's name, address, 13 

request to appear to participate as a party, statement whether 14 

person will appear as a proponent or opponent.  We have that 15 

from you.   16 

  If the person will appear through legal counsel 17 

or not, and a written statement setting forth why the person 18 

should be granted party status.  These are the critical pieces 19 

if you just briefly talk to them.  20 

  (1) property owner occupied by the person in 21 

which person has interest that will be affected by the zoning 22 

relief requested by the Board.  I'm going to read these fast.  23 

If you have a question you can ask me. 24 

  MR. KENNEDY:  Go right ahead. 25 
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  CHAIRPERSON GRIFFIS:  Second, the legal interest 1 

of the person has in the property such as the owner, tenant, 2 

trustee.   3 

  Third, the distance between the person's 4 

property, the property subject to appeal for the environmental, 5 

economic, social or other impacts likely to affect the person 6 

and/or the person's property if the zoning relief requested by 7 

the Board is approved or denied.   8 

  Fifth, an explanation of how the person's 9 

interest is as identified in response to paragraph four which is 10 

the environment would likely be more significantly, 11 

distinctively, or uniquely affected in character or kind by the 12 

proposed zoning relief than those of other persons in the 13 

general public.  Is that clear? 14 

  MR. KENNEDY:  Yeah.  I think I may qualify for 15 

all of those criteria. 16 

  CHAIRPERSON GRIFFIS:  Indeed, and just elaborate 17 

briefly.   18 

  MR. KENNEDY:  Sure. 19 

  CHAIRPERSON GRIFFIS:  We can't assume things.  20 

You have stated in your letter that obviously you're an adjacent 21 

property owner and that goes to a few of the issues.  Just talk 22 

about why that would then make you more significantly, 23 

distinctly, or uniquely affected in character or kind by the 24 

proposed zoning relief.  Why are you different than the general 25 
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public is basically what this is asking. 1 

  MR. KENNEDY:  I'm the immediate nextdoor neighbor 2 

to the south of the awning and the variance or special exception 3 

that is being sought the awning sits immediately adjacent to my 4 

property line.  As for the -- I'm trying to recall the criteria 5 

laid out so quickly, but the aesthetics of the thing itself is 6 

not in keeping with the character of my house or the houses on 7 

the street. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Questions or 9 

comments? 10 

  VICE-CHAIRPERSON RENSHAW:  Mr. Kennedy, have you 11 

been briefed as to the new design? 12 

  MR. KENNEDY:  I have. 13 

  VICE-CHAIRPERSON RENSHAW:  You have.  You will 14 

testify later on but I just wanted to know whether or not you 15 

had seen these new plans. 16 

  MR. KENNEDY:  Yes, ma'am. 17 

  CHAIRPERSON GRIFFIS:  Questions, comments, 18 

motions?  Well, I would move that we approve party status for 19 

Mr. Kennedy as set forth in the letter and the oral statements. 20 

  VICE-CHAIRPERSON RENSHAW:  I second. 21 

  CHAIRPERSON GRIFFIS:  Discussion, questions?  All 22 

in favor? 23 

  ALL:  Aye. 24 

  CHAIRPERSON GRIFFIS:  Opposed. 25 
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  You understand the issue with party status you 1 

are able to cross-examination the witnesses.  Now that we have, 2 

in fact, proceeded through the beginning statements, I'm not 3 

sure how we go about dealing with that. 4 

  Ms. Sansone. 5 

  MS. SANSONE:  Mr. Chairman, possibly you could 6 

inquire whether Mr. Kennedy feels he's prepared to cross-7 

examine.  He would have to limit his questions -- the tricky 8 

part is going to be his questions would have to be limited to 9 

the information that the applicant has presented and not exceed 10 

the scope of that.  That could be kind of difficult since he 11 

wasn't present for that portion of the case. 12 

  MR. LEVY:  Could I ask a question then? 13 

  CHAIRPERSON GRIFFIS:  Yes. 14 

  MR. LEVY:  Is it possible to have Mr. Kennedy 15 

then ask questions about the written and actual submitted 16 

materials? 17 

  MS. SANSONE:  Yes, Mr. Levy.  Perhaps Mr. Kennedy 18 

could give the Board an idea of the types of questions he might 19 

ask and then the Board could determine if they are within the 20 

scope of the direct.  We simply can't rehash everything or be 21 

off track here. 22 

  CHAIRPERSON GRIFFIS:  Yes.  I think it's 23 

important to say that we have actually gone out of our way to 24 

accommodate you in that the hearing was started.  I think it's 25 
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very important to have all the parties present and participating 1 

in this.   2 

  It only brings clarity and that's what we're 3 

looking for as a Board in order to deliberate. 4 

  I would ask, first of all, do you think you're 5 

prepared with the information we can get in front of you to do 6 

cross-examination? 7 

  MR. KENNEDY:  Well, first of all, I appreciate 8 

you folks granting me some leniency in granting me party status 9 

in as much as I'm tardy.  I would suggest that I wait until Mr. 10 

Finney and Mr. Koezela offer their questions.   11 

  If there is anything that's not covered at that 12 

point, I would pose them and if I'm out of order by asking 13 

questions that weren't cover in the direct testimony, I'm sure 14 

you'll let me know. 15 

  CHAIRPERSON GRIFFIS:  Good.  I think that's fine. 16 

 You don't have to cross-examination.  It is obviously something 17 

you can do and we will help guide in that direction and allow 18 

for some latitude based on the specific circumstances. 19 

  Then I would move to Mr. -- is there comment or 20 

objection? 21 

  MR. ROSS:  Just one point of clarification.  I 22 

understand that Mr. Koezela can submit his opinion when we get 23 

to the opposing part? 24 

  CHAIRPERSON GRIFFIS:  I was going to get to that. 25 
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 Mr. Koezela is not a party in the case but is free to testify 1 

and that will come in a few steps. 2 

  Mr. Finney representing the ANC is a party and I 3 

would turn it over to you, sir, for cross-examination. 4 

  MR. FINNEY:  If you clarify what you mean by 5 

cross-examination. 6 

  CHAIRPERSON GRIFFIS:  Absolutely, sir.  Forgive 7 

me for not doing that.  Cross-examination is when one is granted 8 

party status, which you automatically are as the ANC 9 

representative.   10 

  You are allowed to question the applicant and 11 

their witnesses on the testimony that they have just presented 12 

and that should be directly and specifically to what was 13 

presented and testified and  should bring clarification for your 14 

mind, or perhaps  15 

-- maybe I won't go there. 16 

  MS. SANSONE:  Mr. Chairman, perhaps I can help 17 

out.   18 

  CHAIRPERSON GRIFFIS:  The legal version  19 

is -- 20 

  MS. SANSONE:  The cross-examination should either 21 

bring more clarity, as the Chair stated, or point out anything 22 

that you feel are weaknesses or omissions or possible flaws in 23 

the applicant's case. 24 

  MR. FINNEY:  You do not want me to review and 25 
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restate the position of the ANC-3G? 1 

  CHAIRPERSON GRIFFIS:  No.  IN fact, there is a 2 

proper and appropriate time.  What we have in the first step is 3 

that we have the applicant and the witnesses -- each step that 4 

the applicant and witnesses present evidence there is for the 5 

parties the opportunity to cross-examine that evidence.   6 

  We will then move to the Government reports at 7 

which time the ANC will give their reports.  We will then go to 8 

persons and parties in support which is testimony.  Then parties 9 

are allowed to cross-examine and parties in opposition.  Then 10 

we'll have closing remarks by the applicant and that will be the 11 

end.  Does that make sense? 12 

  MR. FINNEY:  Yes.  That makes sense.  It helps me 13 

clarify this. 14 

  Let me ask a few questions which I think get to a 15 

very core question that was raised by Mr. Levy, and that is what 16 

is before your Commission today.  May I ask the architect or Mr. 17 

Ross or Mr. Pande are the architectural drawings that you showed 18 

today going to require a variance? 19 

  MR. ROSS:  Yes. 20 

  MR. FINNEY:  Are the architectural drawings that 21 

you showed today those that were presented to the ANC at its 22 

meeting of October 3? 23 

  MS. DAVIS-AHMANN:  Yes. 24 

  MR. FINNEY:  They have not been modified in some 25 
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way since that hearing? 1 

  MS. DAVIS-AHMANN:  No, they haven't. 2 

  MR. PANDE:  With one exception.  At my request 3 

and the ANC's request on the plot plan we have shown a dotted 4 

line that shows the existing awning on top of the proposed 5 

replacement. 6 

  MR. FINNEY:  I unfortunately was not at the 7 

October 3 meeting but I was given the impression by my colleague 8 

and neighbor that this is not exactly the plan that was 9 

presented to the ANC.  We'll get further clarification on that. 10 

  Now, when you came to the October meeting of the 11 

ANC and presented these drawings, did you present it as a 12 

request for a special exemption, or was it presented as your 13 

proposal to try to accommodate and meet the objections of 14 

neighbors? 15 

  MR. ROSS:  The latter. 16 

  MR. FINNEY:  The latter.  So it was not a formal 17 

submission in terms of the process of obtaining a special 18 

exemption.  Is that correct? 19 

  MR. ROSS:  That is done as part of this process. 20 

  MR. FINNEY:  It is not part of this process.  So 21 

is it then fair to say that what is before the Board, the 22 

Commission, Mr. Ross, is the original request for a special 23 

exemption so that the awning can stand? 24 

  MR. ROSS:  I think we clarified -- 25 
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  CHAIRPERSON GRIFFIS:  Your mic, Mr. Ross. 1 

  MR. ROSS:  I believe we clarified that with both 2 

the Chair and Mr. Levy earlier that we were proposing the 3 

modified structure for the variance request. 4 

  MR. FINNEY:  But is it not true that you are 5 

proposing this to the Board, the Commission, without proposing 6 

it to the ANC? 7 

  MR. ROSS:  Absolutely not.  It was proposed to 8 

the ANC and plans were delivered to you, sir, personally and it 9 

was presented and reviewed at the meeting you missed, sir. 10 

  MR. FINNEY:  I think you stated earlier that when 11 

you presented this, it was to try to meet the objections of the 12 

neighbors and not as a step in a formal application for a 13 

special exemption. 14 

  MR. ROSS:  Well, I don't want to get caught up in 15 

the issue other than to say that this Board has the right to 16 

grant a conditional special exception and if the conditions are 17 

such that they meet with these plans and these plans are what's 18 

required to give the function required by the applicant, that's 19 

what we're asking for. 20 

  MR. FINNEY:  Then I would ask the Commission 21 

Chair and the lawyer can the Board, or the Commission, rather, 22 

issue a modified special exemption without going first back to 23 

the ANC to get its views on the new variation of the special 24 

exemption? 25 
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  CHAIRPERSON GRIFFIS:  Well, I'll interrupt your 1 

cross-examination to answer that question.  I think we did try 2 

to bring some clarification to that.  In that this is the case, 3 

the information is allowed to be submitted as part of the case 4 

and these new drawings were submitted.   5 

  The Board, I believe, as myself, are under the 6 

understanding that what is before us is a special exception for 7 

the proposed new work and that is what is shown on the drawings. 8 

 What was indicated to us and what you've just illuminated also 9 

is the fact that it was presented to the ANC on October 3. 10 

  Now, I think the issue may be somewhat in 11 

semantics and maybe you need a follow-up question to get to the 12 

heart of this, but if the plans are presented to the ANC, it is 13 

not the ANC that will -- the ANC as an automatic party in the 14 

case takes a position and, in fact, that is an important and 15 

integral part to the process by which a special exemption would 16 

be granted by this Board. 17 

  MR. FINNEY:  All right, Mr. Ross.  At the October 18 

3rd meeting did you make clear to the ANC what you were asking 19 

from them was approval for a special exemption for the revised 20 

drawings or the revised plans? 21 

  MR. ROSS:  I certainly hope that was the case.  22 

At the initial meeting it was made clear that's what we were 23 

applying for and that we were amenable to different plans.  24 

Based on the ANC's decision at the first hearing, they asked us 25 
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to prepare those plans and they were presented at the second 1 

meeting.  I think that was plain, sir. 2 

  MR. FINNEY:  Well, I would ask you whether you 3 

thought the ANC was under that impression by reading from a part 4 

of the letter of October 9. 5 

  "After much discussion and after hearing from 6 

both Mr. Pande and his attorney, as well as neighbors, the 7 

Commission voted four to nothing to send this letter to BZA 8 

stating that we still stay with our former letter in which we 9 

suggest that he tears down the present structure and work with 10 

the line-of-sight neighbors.   11 

  The new cover must be proportionate in height and 12 

length and must not infringe on the use and enjoyment of 13 

neighbors on their property.  (No judgement in this letter as to 14 

whether those conditions are met.)"   15 

  Going on, "We feel that Mr. Pande is very willing 16 

to try and accommodate the neighbors while still providing 17 

adequate coverage for his mother's sliding chair and we express 18 

this fact -- 19 

  CHAIRPERSON GRIFFIS:  If I could just -- if you 20 

could make a brief -- you need to be asking a question and I'm 21 

not sure if you're trying to get a total reaction of a full 22 

letter or whether you're actually -- 23 

  MR. FINNEY:  Just to this portion.  Would you 24 

react then to this statement in the letter of the Commission of 25 
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October 9.  "We express this fact of our willingness to work 1 

with the neighbors and invite him to return once the present 2 

structure has been torn down completely and he can provide the 3 

neighbors with a plan to which they will agree."  My question is 4 

do you think on the basis of that letter that the ANC was giving 5 

its approval to your revised plans? 6 

  MR. ROSS:  No.   7 

  MR. FINNEY:  So is it not fair to say that the 8 

ANC was not under the impression that it was in a formal way 9 

called for under zoning law for giving it's approval to the 10 

revised plan? 11 

  MR. ROSS:  I can't say what was in the Advisory 12 

Neighborhood Commission's mind, but I will say this, sir.  The 13 

reason we're here today is because we have come up with plans 14 

that are the minimum that we can to serve the function.  If 15 

these plans as modified are not approved, then Mr. Pande cannot 16 

live there with his mother so this is the issue presented to the 17 

Board.  I think the ANC understood that completely. 18 

  MR. FINNEY:  Would you also say aside from being 19 

sympathetic to the mother's predicament that what you are trying 20 

to do is to shortcut the ANC-3D in the whole process? 21 

  MR. ROSS:  Absolutely not. 22 

  MR. FINNEY:  Would you be willing to return with 23 

a revised permit, request for variance, or special exception 24 

with these drawings, these new plans, at which the ANC then can 25 
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fulfill its function under the law of passing judgement on the 1 

acceptability of these plans? 2 

  MR. ROSS:  It was my understanding at the last 3 

meeting that the ANC did that.  They said that some of the 4 

neighbors objected to the proposed modification and for that 5 

reason they would not agree to us.  That's the whole essence of 6 

what I just stated.   7 

  If our alternative is to tear it down and come up 8 

with new plans, these are the plans.  They were presented to the 9 

ANC prior to the meeting and that's what the point of the 10 

meeting was for, sir. 11 

  MR. FINNEY:  You think you are being responsive 12 

to the letter, the statement in the ANC letter inviting you to 13 

return once the present structure's been torn down and he can 14 

provide the neighbors with a plan to which they will agree?  Do 15 

you think you are being responsive to that? 16 

  MR. ROSS:  I really do, sir.  These are the plans 17 

that we have proposed.  There are no other plans that would 18 

satisfy the function required. 19 

  MR. FINNEY:  Well, if I'm limited to cross-20 

examination, I think that's it.  I may have some statement in 21 

summary.  Thank you, Mr. Chairman. 22 

  CHAIRPERSON GRIFFIS:  You will be called for your 23 

testimony. 24 

  Mr. Kennedy, any cross-examination? 25 
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  MR. KENNEDY:  Yes, please. 1 

  Mr. Pande, if I could just reference the letter 2 

from the ANC again, the next to last paragraph. 3 

  CHAIRPERSON GRIFFIS:  Actually, I would stop you 4 

there.  It was a little bit of latitude we gave for the ANC to 5 

actually introduce that.  It would not go directly to the 6 

testimony that was presented this morning.  The ANC letter was 7 

not given.   8 

  The testimony that was presented was, in fact, 9 

that they were -- they did do a presentation to the ANC and I 10 

think you could speak to that a little bit but I don't want to 11 

go back into that letter.  It's perfectly appropriate testimony. 12 

  MR. KENNEDY:  Okay.  As far as the existing 13 

structure goes, had you folks -- did an architect prepare any 14 

plans for the sliding chair to work in conjunction with the 15 

existing structure? 16 

  MR. PANDE:  No, I never employed an architect.  17 

If I had employed an architect, I would have known that you 18 

needed permission before you built an awning.  I had consulted a 19 

-- the first person I consulted was a chair lift person who said 20 

that you can't even contemplate putting a chair lift unless 21 

there is some minimum protection against the elements. 22 

  MR. KENNEDY:  Do you know if a chair lift would 23 

have worked with the existing configuration of the canopy? 24 

  MR. PANDE:  I was told then it would work.  My 25 
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architect has worked, Randy Ahmann, who is present here, is our 1 

architect.  You have met her, I think. 2 

  MR. KENNEDY:  Yes, I have. 3 

  MR. PANDE:  She has worked with a different chair 4 

lift company from the one I was working with.  I think the last 5 

one is perhaps not in business anymore.  They had suggested a 6 

more direct route which is a chair lift that goes directly down 7 

from the car pad to the house rather than following a sort of 8 

zig-zag or L shaped trajectory.  Yes, it could have worked but 9 

it would not have worked well at all is the answer to your 10 

question. 11 

  MR. KENNEDY:  But you don't have any plans to 12 

support that notion that one would have worked with the existing 13 

canopy? 14 

  MR. PANDE:  No, I have no plans but Randy has 15 

spoken to many companies.  It's just a matter of being more 16 

expensive. 17 

  Is that correct? 18 

  MS. DAVIS-AHMANN:  I think perhaps one could be 19 

designed to work with the existing stair.  We haven't done any 20 

drawings for that.  It's not very economical use of space.   21 

  We think the current stair just may not meet all 22 

the requirements for the platform but we did not investigate it 23 

to a great extent because we saw just numerous problems with the 24 

existing configuration. 25 
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  MR. KENNEDY:  Is it accurate then for me to 1 

assert that you built a canopy that acts largely as a carport, 2 

or exclusively as a carport right now, without any kind of 3 

confirmation that a sliding chair lift would ever even work 4 

there. 5 

  MR. PANDE:  That is not correct.  I was told a 6 

chair lift would work with woodwork.  The first person I spoke 7 

with was a chair lift person.  I had stressed I wanted minimum 8 

structure which would go down the stair and take my mother into 9 

the house.  The chair lift person said that, yes, you can build 10 

one of this kind.   11 

  In fact, some of the brochures that we have here 12 

so chair lifts that are circular that go around a spiral 13 

staircase.  They just don't go around a C-shaped or U-shaped 14 

structure.  They can even go around a spiral.  Obviously they 15 

cost a lot.   16 

  You weren't present here this morning but I had 17 

stressed to the Board and to others that I was doing this long 18 

distance from London.  I was under some emotional stress, as you 19 

can imagine with my father passing away and with the need to 20 

bring my mother back.   21 

  It wasn't the most thoughtful thing I've done in 22 

my life.  Absolutely not.  Would I have built this with proper 23 

information?  Of course not.  Yes, I was told that a chair lift 24 

can be put in and I'm pretty certain it can be put in, even with 25 
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the existing structure but that's not the point we're trying to 1 

make.  The point we're trying to make is we are trying to 2 

accommodate your objections to the awning. 3 

  CHAIRPERSON GRIFFIS:  I think you answered his 4 

question. 5 

  MR. KENNEDY:  I see you have some brochures on 6 

chair lifts now.  Do you have any drawings prepared that would 7 

show a chair lift working with the proposed structure? 8 

  MS. DAVIS-AHMANN:  We submitted these drawings to 9 

Betco Mobility for quotations for different models.  We haven't 10 

taken it to the next step but they have seen these drawings.  11 

They wanted to know the number of risers and the treads. 12 

  MR. ROSS:  And Mr. Kennedy, just so you're clear, 13 

Ms. Ahmann did review the plans and how it would work with the 14 

chair lift.  As a matter of fact, it was designed so that it 15 

would work and accommodate the chair lift. 16 

  MR. KENNEDY:  Okay.  With respect to the drawing 17 

that we see right there, the width dimension; that is, the 18 

easterly facing portion of the canopy as proposed is now 19 

actually wider than the existing one. 20 

  I remember in the ANC meeting you folks had 21 

mentioned that you thought it would be more aesthetically 22 

appealing to have something that looks like that as opposed to 23 

something that simply serves the purpose of covering the 24 

location where the sliding chair would be located. 25 
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  CHAIRPERSON GRIFFIS:  Is there a question? 1 

  MR. KENNEDY:  Yeah.  I'm sorry. 2 

  CHAIRPERSON GRIFFIS:  Let me just interrupt you 3 

that you're referring to A-1 which is a plan. 4 

  MR. KENNEDY:  My question is why would you have 5 

not designed it to simply cover the chair lift itself and not 6 

act as a carport? 7 

  MS. DAVIS-AHMANN:  If I may speak to that.  What 8 

I spoke to earlier is that the objective here is to discharge 9 

the disabled passenger safely under shelter from the elements 10 

and to provide an accessible route to the entrance of the house. 11 

 Just covering the existing driveway does not provide room to 12 

discharge the passenger and provide an accessible route so we 13 

need additional width.   14 

  We need the width for the stair and the width 15 

that we're showing for the stair is 48 inches which when the 16 

platform lift is not in use is folded against the wall.  We 17 

still have a 36-inch minimum width which is a requirement for a 18 

stairway. 19 

  MR. KENNEDY:  My question is not so much why are 20 

you covering the chair lift portion or the proposed chair lift 21 

portion, but why is it covering the entire driveway as proposed, 22 

if you would? 23 

  MS. DAVIS-AHMANN:  Because it would not be 24 

practical or reasonable, if I may say, to discharge a disabled 25 
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passenger from a car in difficult elements, in the rain or snow 1 

or so forth, and that's what we're seeking to do, to provide a 2 

safe accessible access.  The access begins from the point of 3 

unloading the passenger and ends at the entrance to the house. 4 

  MR. KENNEDY:  Mr. Chairman, I'm sure you'll tell 5 

me if this question isn't proper given the original testimony.  6 

Is it your intention to comply with what the ANC had said and 7 

tear the existing structure down before being granted approval 8 

for a new structure? 9 

  MR. ROSS:  Yes.  I think consistent with the 10 

Chair's question, Mr. Levy's question, the existing structure 11 

would have to be torn down and what we're seeking is a variance 12 

for the proposed structure here. 13 

  MR. KENNEDY:  That's all.  Thank you. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Moving on then, I do 15 

not believe that we have an Office of Planning report.  Is that 16 

correct?  Okay.  There's no Office of Planning report.  We will 17 

move to other Government reports.  I'm not seeing any indication 18 

that there are any outside of the ANC so we would move to the 19 

ANC. 20 

  MR. FINNEY:  Mr. Koezela is going to be 21 

reporting? 22 

  CHAIRPERSON GRIFFIS:  Yes.  I'll run it through 23 

one more time.  The first of the six steps we go through, the 24 

first step is the applicant.  We have now gone to the second 25 
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step of six which is the Government reports and that's the 1 

Office of Planning and the ANC.   2 

  From that we will then go to persons and parties 3 

in support, persons and parties in opposition.  Each step we 4 

will have cross-examination, perhaps a lunch break, and then 5 

closing statements. 6 

  MR. FINNEY:  So, Mr. Chairman, at this point do 7 

you want me to review the actions of the ANC in this matter? 8 

  CHAIRPERSON GRIFFIS:  Right.  I absolutely want 9 

you to give the ANC Commission's report, yes. 10 

  MR. FINNEY:  Mr. Chairman and members of the 11 

Commission, ANC-3D has heard this case twice now.  In the 12 

initial instance it was on June 6 and sent a letter to the Board 13 

of Zoning Adjustment dated June 18th.  I assume that letter is 14 

in your record. 15 

  Basically that letter the Commission found that 16 

the awning was erected without a proper permit, that it violated 17 

required zoning setbacks, that it was incompatible aesthetically 18 

with the residential neighborhood it is in.   19 

  Some neighbors refer to it as looking like the 20 

entrance to a funeral parlor.  It was of height and closeness to 21 

infringe upon the privacy of adjourning property.  While we were 22 

sympathetic to the plight of Mr. Pande's mother, we urged the 23 

Commission not to grant the special exemption which would have 24 

allowed the awning to stand. 25 
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  The matter was then considered again on October 3 1 

and we sent a letter October 9.  In this letter these points are 2 

made.  That drawings were prepared of a revised structure but 3 

they failed to get the approval of the neighbors who were most 4 

directly affected by the present canopy. 5 

  After much discussion the Commission voted four 6 

to nothing to stay with the former letter that I have cited and 7 

suggest that Mr. Pande tear down the present structure and work 8 

with his neighbors on the structure and said the new structure 9 

must be proportionate in height and length and must not infringe 10 

on the use and enjoyment of neighbors on their property.  It 11 

recognized that Mr. Pande was trying to accommodate neighbors 12 

and they expressed that fact. 13 

  Then in what is a key sentence to me as we get 14 

into this jurisdictional question, they invited Mr. Pande to 15 

return once the present structure has been torn down completely 16 

and he can provide the neighbors with a plan to which they will 17 

agree.  Of course, they ask you to give great weight to these 18 

views. 19 

  I don't know whether this is the appropriate time 20 

for the argument that nothing in this letter as I read it 21 

suggest that the ANC at its October 3 meeting was giving its 22 

blessing to the revised drawings.   23 

  I would contend that the ANC-3D is entitled under 24 

law to weigh in a formal sense an application for the new 25 
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structure which is admitted will require zoning variances and 1 

present its views back to you and that you would then give them 2 

great weight. 3 

  To do otherwise, Mr. Chairman, I would argue is 4 

to bypass an ANC which has dealt with this matter and which 5 

under law is supposed to deal with this matter.  Thank you. 6 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Finney.  I 7 

would say that both letters, October 9th being the most current, 8 

it is indicated that the notice of the meeting was properly 9 

published, a quorum was present, a vote was taken, and we will, 10 

therefore, give the ANC great weight. 11 

  Mr. Ross, did you have any cross-examination of 12 

the ANC member? 13 

  MR. ROSS:  Very short, Mr. Chairman. 14 

  Is it your contention, Mr. Finney, that the plans 15 

M1 through M4 and A1 through A3 are different than the plans 16 

presented to the ANC meeting? 17 

  MR. FINNEY:  Since I was not at the October 18 

meeting where the plans were presented, I'm not able to respond 19 

to that question.  In raising that point, I was relying upon the 20 

advice of a neighbor and friend who was at the meeting and he 21 

suggested to me that these were not exactly the plans that were 22 

presented at the ANC meeting.  Mr. Koezela perhaps can talk to 23 

that point. 24 

  MR. KOEZELA:  If I could -- 25 
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  CHAIRPERSON GRIFFIS:  It's not appropriate at 1 

this time. 2 

  MR. ROSS:  One second question.  Were these plans 3 

M1 through M4 and A1 through A3 delivered to you on or about 4 

September 20, sir? 5 

  MR. FINNEY:  I received some faxed copies -- I 6 

was out of the country -- of some plans.  That's correct.  I 7 

can't say whether they were A1, A3, and so on, but I did receive 8 

architectural drawings of a proposed structure, yes. 9 

  MR. ROSS:  Were they different than these 10 

reviewed this morning with the Board? 11 

  MR. FINNEY:  Well, since I hadn't examined them 12 

that carefully, I really can't say. 13 

  MR. ROSS:  No further questions. 14 

  CHAIRPERSON GRIFFIS:  Questions of the ANC?  15 

Let's move on.  Are there persons or parties in support coming 16 

forward to testify today? 17 

  MR. ROSS:  We know of none.  There are statements 18 

in the file. 19 

  CHAIRPERSON GRIFFIS:  Yes.  We have the letters. 20 

 Persons and parties in opposition then?  In fact, at this 21 

point, why don't we just shift the table around a little bit.  22 

If you folks want to sit back and we'll just move folks over on 23 

the table. 24 

  I'm totally open on any sort of -- if you guys 25 
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want to work out how you want to start to testify.  You make the 1 

decision quickly and we'll move on.  This is the part where 2 

parties and persons in opposition will be giving testimony.  3 

Whoever would like to being can go ahead. 4 

  MR. KOEZELA:  Do you want to start with parties 5 

or persons? 6 

  CHAIRPERSON GRIFFIS:  It's up to you.  We're 7 

starting with you, actually.  Your mic is on.  Give your name 8 

and address. 9 

  MR. KOEZELA:  My name is Jack Koezela.  I live at 10 

5525 Hawthorne Place which is across the street in a house out 11 

from the entrance to the applicant's property. 12 

  Mr. Chairman and members of the Board, thank you 13 

for giving me this opportunity to offer a few comments.  I might 14 

start with a couple points of clarification to pass questions 15 

that might not have been heard due to procedural. 16 

  I do believe that the drawings that were 17 

presented here this evening are indeed the same, perhaps in more 18 

complete form than those that were presented to members of the 19 

public at the ANC. 20 

  Indeed, they are, I guess, to scale drawings 21 

which the documents that were provided to neighbors, I being 22 

one, are not to scale and were not complete in terms of the full 23 

package that you have before you so if that clarifies.  I don't 24 

think Mr. Finney misspoke.  I think there was just some 25 
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confusion about what was submitted earlier. 1 

  CHAIRPERSON GRIFFIS:  Thank you for that. 2 

  MR. KOEZELA:  I do want to let you know that I am 3 

here at the request of several of my neighbors who are unable to 4 

attend this hearing and they have given me the liberty to 5 

express their objection to the applicant's plan. 6 

  I want to make one note for the record that I am 7 

a long-time resident of Washington and I realize that all our 8 

Boards and Commissions and even fellow neighbors are never able 9 

to legislate style or taste except perhaps our Fine Arts 10 

Commission.   11 

  My complaint, my objection to this, ultimately, 12 

sure, I would like if there is something granted that it be 13 

aesthetically pleasing, but I think the issue before this Board 14 

from me is one that really relates to the site plan.   15 

  I called this to the attention of the ANC at the 16 

time they heard it that while I am strongly in favor of -- I 17 

forgot the term used earlier but like shoehorning in lots or 18 

pipesteam lots as a way to create diversity in size, type, 19 

shape, variety, economic, and so on in our city and its 20 

residential neighborhoods.   21 

  Indeed, this is one of those places where having 22 

first granted that lot layout, that should be the end of it.  Of 23 

course, you will find reasons and that's why you have these 24 

special exception hearings. 25 
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  I think, indeed, where you have a rear yard and a 1 

side yard directly affronting the front yard of a neighboring 2 

property, that you should give great weight to any exceptions, 3 

any special or otherwise variance or otherwise to those 4 

situations. 5 

  I would ask you to strongly look at that and see 6 

what the impact is of someone putting something in their rear 7 

yard or their side yard that sits in the front of someone else's 8 

yard. 9 

  I also have recently become involved in an 10 

organization called For All.  It is an organization dedicated to 11 

providing accessible golf courses for every citizen of our 12 

country.  I have become uniquely aware of those issues and 13 

barriers.   14 

  I would echo Mr. Finney's comment about the 15 

sensitivity of all the neighbors and the organizations in the 16 

Palisades neighborhood to Mr. Pande and the plight of his 17 

mother.  We have our deepest sympathies. 18 

  I would ask as part of the record whether any 19 

consideration was ever given by the applicant instead of trying 20 

to build over barriers, simply excavating down and bringing that 21 

car right up to the rear of the house as a way that it would be 22 

out of sight and perhaps out of a lot of people's minds.   23 

  I have no idea if that's possible given the 24 

length of the run and the change in elevation, but I do indeed 25 
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know that with the hilly terrain of the Palisades neighborhood, 1 

drives and walks and everything always have to deal with those 2 

kind of situations.  That would preclude then the necessity of 3 

having any structure other than quick out of the car and in the 4 

back door if it, indeed, is possible. 5 

  I would ask also that this Board as we asked ANC 6 

if it is at all considering a favorable decision on behalf of 7 

the applicant to at least consider the fact that you are looking 8 

at an incomplete set of plans for what is to be constructed 9 

there, not in terms of the carport canopy but, indeed, because 10 

you're lacking all the information regarding the lift itself.  11 

What does that lift look like?  You may have seen some drawings 12 

that are pictures in a booklet but, indeed, what is going to be 13 

chosen. 14 

  The accommodation of that factual situation, I 15 

think, would call for this Board to deny the application -- the 16 

applicant's request.  I would further ask as we've asked 17 

repeatedly in our letters to you that are part of the record.  I 18 

think our letter -- excuse me for too much paper here.  Get rid 19 

of that.  Here, June 1.  Sorry for the delay.   20 

  It goes on record and says we would ask 21 

respectfully that this Board not render any decision until the 22 

illegal structure is removed, notwithstanding other avenues that 23 

the applicant has in appeals processes.  I think it's 24 

outrageous.  I think it's a bad precedent to set and would ask 25 
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you to so order.  I thank you for the opportunity. 1 

  CHAIRPERSON GRIFFIS:  Questions from Board 2 

members?  Mr. Ross, cross? 3 

  MR. ROSS:  No questions. 4 

  MR. KENNEDY:  Mr. Chairman and members of the 5 

Commission -- Board, rather, I would first ask that -- I'm not 6 

sure if it's within your procedural guidelines but I would like 7 

to submit a petition that was signed by several other people in 8 

addition to the one that you folks received in July.  Another 9 

neighbor of our on Klingle had took it upon herself to have some 10 

other folks in the neighborhood sign the petition. 11 

  CHAIRPERSON GRIFFIS:  You have a new position 12 

that you want to bring to the record today? 13 

  MR. KENNEDY:  Yes, if I could. 14 

  CHAIRPERSON GRIFFIS:  Do you have copies? 15 

  MR. KENNEDY:  Yes, sir. 16 

  CHAIRPERSON GRIFFIS:  How many? 17 

  MR. KENNEDY:  I'm sorry.  I only have two copies. 18 

  CHAIRPERSON GRIFFIS:  That's not a problem.  Can 19 

we make copies and then we need to present one to Mr. Ross and 20 

Mr. Pande.  If you would bring it up to staff, she'll make 21 

copies while you're talking and get it distributed unless there 22 

is -- 23 

  MR. ROSS:  There is an objection. 24 

  CHAIRPERSON GRIFFIS:  There's an objection. 25 
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  MR. ROSS:  There was a filing by Mr. Kennedy back 1 

in June, I believe.  Those neighbors who were corresponded with, 2 

I haven't had an opportunity to speak not as Mr. Pande had an 3 

opportunity to speak to these neighbors and learn what facts 4 

they have been apprised of. 5 

  In the case of Mr. Brown that Mr. Pande 6 

mentioned, when apprised of the facts he changed his position.  7 

For that reason, at this juncture I would oppose the entry of 8 

any additional neighbor's signatures. 9 

  CHAIRPERSON GRIFFIS:  Any comments from the 10 

Board? 11 

  VICE-CHAIRPERSON RENSHAW:  I would like to see 12 

how the petition reads. 13 

  MR. KENNEDY:  By the way, if I may, of the, I 14 

believe, six neighbors who signed that, two are duplicate from 15 

the previous petition.  There are only four names on there. 16 

  CHAIRPERSON GRIFFIS:  Only four names on the 17 

petition? 18 

  MR. KENNEDY:  There are four names that are in 19 

addition to the original petition. 20 

  MR. LEVY:  I guess I would ask, and I think Ms. 21 

Renshaw is interested in this as well, the petition that was 22 

circulated, is the issue clearly stated on the sheet that was 23 

signed?  If that's the case, maybe it speaks to the objection. 24 

  CHAIRPERSON GRIFFIS:  In my mind you're dancing 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 116 

across a thin line.  We want to look at it before we either say 1 

accepted or not. 2 

  VICE-CHAIRPERSON RENSHAW:  That's it. 3 

  CHAIRPERSON GRIFFIS:  If we're not taking it into 4 

the record, I'm not sure how we review it. 5 

  VICE-CHAIRPERSON RENSHAW:  Perhaps Mr. Kennedy 6 

could read the introduction to the petition and we would get an 7 

idea as to how the matter was presented. 8 

  MR. KENNEDY:  I would be glad to. 9 

  CHAIRPERSON GRIFFIS:  I mean, it does put it 10 

right into the record. 11 

  MR. KENNEDY:  With respect to the issue of 12 

timing, if I may, the drawings that were sent to all of the 13 

neighbors who had signed the original petition was presented, I 14 

believe, two days before the hearing.  As to when -- as to being 15 

short-circuited in terms of amount of timing, I don't want to 16 

play tit for tat  17 

but -- 18 

  CHAIRPERSON GRIFFIS:  I understand your point.  19 

Mr. Ross. 20 

  MR. ROSS:  Yes.  I hate to even raise this issue 21 

but September 20th is when the letter was sent out to Mr. 22 

Kennedy with the understanding that he would distribute them to 23 

his neighbors as a curtesy. 24 

  MR. KENNEDY:  Sir, I'm afraid that's all together 25 
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either mistaken or disingenuous because although the letter is 1 

dated September 20, they were hand delivered to each and every 2 

neighbor on the 1st. 3 

  MR. ROSS:  That is correct.  That is after we 4 

understood that Mr. Kennedy would not distribute as we 5 

originally understood he would.  It was my suggestion to Mr. 6 

Pande to hand deliver them to the neighbors that we thought Mr. 7 

Kennedy was going to distribute them to. 8 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  I think we've 9 

heard from both sides on that issue.  Now we need to talk about 10 

-- 11 

  MS. SANSONE:  Mr. Chairman, you can always accept 12 

them in the record and then decide whether they should be given 13 

any weight at all. 14 

  CHAIRPERSON GRIFFIS:  This is the issue, and I 15 

appreciate that because it goes directly to my line of thinking. 16 

 Sorry to cut you off there but it is the fact you can bring 17 

this up in your testimony. 18 

  I would suggest that we accept that petition and 19 

we will obviously review it.  You'll have a chance to read it 20 

now when we pass it out and react to it.  If there is further 21 

detail we need to bring up with it, we will. 22 

  Let's not wait for that if you want to move on to 23 

something else and come back to that so that the party does have 24 

-- the applicant does have a chance to review it and so will we 25 
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if there are other things you want to testify.  1 

  MR. KENNEDY:  I'll be very brief.  I believe 2 

between Mr. Finney and Mr. Koezela we've exhausted just about 3 

every aspect of this canopy.  As a practical matter, I've lived 4 

in my home for a little over four years and Mr. Pande has not 5 

been my neighbor.  He doesn't live there.  I understand that his 6 

ascertain is that he cannot live there until such time as he has 7 

a sliding lift installed for his mother.  Obviously nobody 8 

doubts the fact that Mr. Pande's mother would require some sort 9 

of apparatus to enter the house. 10 

  However, I have been very dubious of the claim 11 

that is what the canopy was for originally, the existing canopy. 12 

 It was built approximately two and a half or three years ago.  13 

I can't quite recall.  I sought to have it removed by way of 14 

being in touch with the design commission.   15 

  It took a little while for the wheels to turn so 16 

that the ANC would take it up.  It was about a year between the 17 

structure being built and me actually calling Mr. Pande at his 18 

home in Connecticut and mentioning it to him saying, "Sir, did 19 

you seek a permit for this?  It's really an eyesore for the 20 

neighborhood.  Why is it there?"  He explained to me that it was 21 

for the benefit of his mother. 22 

  I didn't have any reason to doubt him at that 23 

time and I said, "Well, sir -- he told me that he was going to 24 

be moving back to the neighborhood shortly and there was going 25 
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to be a wheelchair underneath it, or a sliding lift.   1 

  I said, "Well, sir, if that's the case, then 2 

we'll just talk about it when you move back to the 3 

neighborhood," thinking I don't want to be a bad neighbor and 4 

eliminate the ability for somebody's handicapped mother to enter 5 

her home. 6 

  That was the better part of a year and a half 7 

ago.  I understand Mr. Pande's assertion that I'm not going to 8 

build a wheelchair lift underneath something that now my 9 

neighbors are fighting.  I can see what's brought him to this 10 

point.   11 

  If, in fact, he is desirous to move back to his 12 

home at 5210 Klingle, then I can see why he's hamstrung in not 13 

building a chair lift now, why he hasn't built one in the past. 14 

 But from a neighbors perspective, it's a structure that's been 15 

there for two and a half years.   16 

  It violates those local zoning ordinances.  It is 17 

by all accounts from the folks who have signed these petitions 18 

an eyesore.  My only request of Mr. Pande would be don't hold 19 

the figurative gun to our head by requesting the special 20 

exception on some plans now.   21 

  Please heed the request of the ANC and remove the 22 

structure inasmuch as it's not a legal structure.  That would 23 

engender, I would think, the goodwill of the folks in the 24 

neighborhood to take a serious look at what it is you're 25 
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proposing. 1 

  I do understand Mr. Pande does not have the 2 

opportunity to move back onto that house until such time as a 3 

chair lift is built and the canopy is over it.  I would think 4 

that the BZA would do everything to expedite a hearing to have 5 

one approved and to consider a canopy that all members of 6 

Hawthorne, the 5500 block of Hawthorne Place have had an 7 

opportunity to review.   8 

  At this time I do believe that Mr. Pande would 9 

have a much better opportunity to speak to us straightforwardly 10 

about, "This is what I want.  This is what I need," if the 11 

existing structure was down. 12 

  At this time, for myself and for the -- I don't 13 

know if I can really speak on behalf of every neighbor who 14 

signed this, but we're all dubious of the intention for the 15 

canopy in the first place. 16 

  I would also say that the structure as proposed I 17 

would not like that in my neighborhood.  It is not in keeping 18 

with the character of the surrounding houses.  The first step 19 

after having removed the existing structure would be to put 20 

forward a design that accommodates the wheelchair itself.   21 

  I mean, it shouldn't be there to cover an entire 22 

carport despite Ms. Ahmann's contention that you need to cover 23 

everything.  I mean, people use umbrellas.  Folks with 24 

wheelchairs use umbrellas.  I'm not being glib.  I'm just saying 25 
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that we don't have to have another 500 square feet of canopy for 1 

the times when Mr. Pande's mother would be getting into a car. 2 

  If I could also speak to another issue, and that 3 

is I'm dubious of the notion that a canopy, whether it is only 4 

wide enough to cover a proposed sliding chair, or covers an 5 

adjacent parking area for a car which would discharge or pick up 6 

a handicapped person, actually serves the purpose of protecting 7 

the moving parts of a sliding chair from the elements. 8 

  Wind and rain and snow.  How is that supposed to 9 

protect a sliding chair?  I don't know.  I don't design these 10 

things.  Perhaps I'll get myself in a present question that I'm 11 

not going to like to hear the answer to but I would just like to 12 

hear the truth of the matter, whether or not these folks do say 13 

that it absolutely needs to be covered, if the manufacturers of 14 

these chairs say that it must be covered and it will serve a 15 

purpose to protect the apparatus itself. 16 

  That's all.  Thank you very much. 17 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Kennedy. 18 

  Questions from the Board?  I want to just step in 19 

quickly.  I mean, I understand and it was clearly stated that 20 

certainly from a neighborhood political standpoint it would have 21 

been more advantageous to tear it down.   22 

  Just to be clear in the fact that they are here 23 

now for this special exemption that will deal with that.  I 24 

think what we have is a proposed new.  I wonder if you have any 25 
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chance -- would like to take the opportunity to speak to the new 1 

plans and the new design that you've seen. 2 

  MR. KENNEDY:  I've taken quite a bit of time 3 

looking at the new plans and I've spoken with Mr. Pande's 4 

architect regarding them asking for -- when they were faxed to 5 

me they were not to scale so I asked her what are the 6 

elevations, what are the proposed elevations with respect to the 7 

existing canopy.   8 

  What is the width and what are the building 9 

materials going to be made out of.  She answered all questions 10 

to my satisfaction and I'm still of the opinion that it is 11 

something that absolutely does not belong on that street. 12 

  CHAIRPERSON GRIFFIS:  Okay.  13 

  MR. ROSS:  No questions. 14 

  MR. LEVY:  Mr. Chairman, just to speak back to 15 

the matter of the petition that Mr. Kennedy offered for the 16 

record.  I appears to speak to the existing structure rather 17 

than the proposed replacement structure. 18 

  VICE-CHAIRPERSON RENSHAW:  It speaks to 19 

requesting the immediate removal of said structure as stated 20 

here, and I quote, "We believe that it's the obligation of the 21 

ANC to recommend the immediate removal of said structure as it 22 

was built without a zoning variance and that the BZA should 23 

require its immediate removal." 24 

  CHAIRPERSON GRIFFIS:  Right.  I would also note 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 123 

for the record that I don't see a date on it.  I may be missing 1 

it. 2 

  Any other questions, information that we need?   3 

  Anne just brought up, forgive me, what I was 4 

meaning to in my last iteration.  Quite frankly, we don't have 5 

any authority to have the structure that's currently there torn 6 

down.  That comes out of another agency.  Even if we wanted to, 7 

we can't do it. 8 

  What we're doing is presenting on whether we give 9 

a special exemption or not and that will then, as I was trying 10 

to say, probably not directly enough, that will then predict the 11 

results of what is there in the future, whether there is a new 12 

structure, no structure, etc. 13 

  If there are no other comments, I would move -- 14 

  MR. FINNEY:  Can I have final comments? 15 

  CHAIRPERSON GRIFFIS:  Final comments? 16 

  MR. FINNEY:  Final arguments? 17 

  CHAIRPERSON GRIFFIS:  No, sir.  You can cross 18 

parties in opposition if you wanted. 19 

  MR. FINNEY:  Let me just ask my two friends here, 20 

when you came here, did you receive notice that the purpose of 21 

this meeting was to consider a special exception under Section 22 

233 to allow the construction of a canopy over a driveway and 23 

stairway, so on and so forth?  Was that your understanding of 24 

what was at issue? 25 
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  MR. KENNEDY:  The sign for the hearing today is 1 

right next to my house and, quite frankly, I knew what it was 2 

for so I didn't read the fine print.  I didn't know if it was 3 

for a special exception.  I never received anything in the mail 4 

that the hearing was postponed to this date but I knew it was 5 

happening because I called and found out. 6 

  MR. FINNEY:  Did you ever receive any notice that 7 

the Board of Zoning Adjustment was going to consider a special 8 

exception for a new structure, not the canopy? 9 

  MR. KENNEDY:  I didn't receive any notice at all 10 

by way of mail that this hearing was taking place. 11 

  MR. KOEZELA:  Likewise.  No notice from the 12 

officials. 13 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Just to 14 

clarify, you didn't get notice that the case was continued to 15 

today? 16 

  MR. KOEZELA:  No, sir.  Only through phone calls 17 

and in seeing the orange sign up.   18 

  CHAIRPERSON GRIFFIS:  Did you get notification 19 

about the first hearing? 20 

  MR. KOEZELA:  Right. 21 

  CHAIRPERSON GRIFFIS:  And then our process is 22 

that if cases are continued, the only announcement that's made 23 

is at the hearing itself and that's when it was continued.  24 

There would not have been -- I can be corrected -- there would 25 
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not have been an additional notification, nor would there be in 1 

any cases.  Is that correct? 2 

  MS. PRUITT:  Correct. 3 

  MR. KOEZELA:  I don't know whether my residence 4 

is within the realm of the requirement but I never received any 5 

original notice either.  Again, I did see the sign because we 6 

live across the street. 7 

  CHAIRPERSON GRIFFIS:  That's why we're redundant 8 

with signs up there.  We can easily check.  We have the -- I 9 

mean, we can easily verify and figure out a problem if there was 10 

one because we do get the list of everyone that was mailed. 11 

  MR. FINNEY:  May I ask the Chair a question?   12 

  CHAIRPERSON GRIFFIS:  I'm not sure.  Can you 13 

actually just move your mic? 14 

  MR. FINNEY:  Under the Board's rules and 15 

regulations are you required to notify the ANC if you are going 16 

to change the nature of the special exception which is being 17 

requested? 18 

  CHAIRPERSON GRIFFIS:  Well, you bring up an 19 

interesting point.  I think in terms of advertising and in terms 20 

of the case, any sort of notification and the posting of signs 21 

does not talk about the specific case that will be presented.  22 

It talks about the relief that is being requested. 23 

  To that, the relief requested is a special 24 

exception as outlined and I don't think -- well, the case is now 25 
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before us and the information is coming in.  As all parties have 1 

given information today, it's been accepted into the record.  2 

The applicant has done the same.  Therefore, I think what you're 3 

going to is whether it was improperly advertised and I would say 4 

absolutely not. 5 

  MR. FINNEY:  I'm going to the question, Mr. 6 

Chairman, in your public notice of October 16th you stated that 7 

this hearing 16710 was to hear about a special exception under 8 

Section 233 for construction of a canopy.   9 

  The hearing has now been changed to a question of 10 

whether to grant a special exception for a new structure, not 11 

the canopy.  My question, sir, is whether you can do that 12 

without advising the ANC and getting its considered opinion as 13 

to how it feels about the special exception for another 14 

structure. 15 

  CHAIRPERSON GRIFFIS:  I understand your point and 16 

I would say that exactly reading what you wrote, which would 17 

have been the notification to the ANC, that pursuant to 11 DCMR 18 

Section 3104.1 for special exception under Section 223 to allow 19 

the construction of a canopy over a driveway and stairway 20 

leading to a single family at premises 5210 Klingle Street, N.W. 21 

 I think what we are being presented today in this case is the 22 

construction of a canopy. 23 

  MR. FINNEY:  That is not a canopy I would say. 24 

  CHAIRPERSON GRIFFIS:  Well -- 25 
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  MR. FINNEY:  That is a wooden structure.  It 1 

isn't a tent.  It isn't a canopy.  It's not an awning.  It's a 2 

structure. 3 

  MR. LEVY:  Mr. Chairman --  4 

  MS. PRUITT:  Actually, Mr. Chairman, I can shed a 5 

little light or make it more cloudy.  For zoning a structure is 6 

anything that is permanently affixed to the ground regardless of 7 

if it's wood, cloth, or whatever.  That's why it's called 8 

construction of a structure.  It's a zoning term. 9 

  CHAIRPERSON GRIFFIS:  In fact, I'm just looking 10 

for the definition to see if we even have a defined -- 11 

  MS. PRUITT:  We do.  In fact, structure -- 12 

  CHAIRPERSON GRIFFIS:  Structure I understand 13 

which I think this goes to, but canopy. 14 

  MS. PRUITT:  It's only under Section 2502 which 15 

actually deals with awnings but no definition. 16 

  CHAIRPERSON GRIFFIS:  Right.  My understanding 17 

with an awning and also in that section would be that it was a 18 

temporary application to a building for shelter.  I think it is 19 

clear in this case that each application is a permanent cover.  20 

That would move it toward structure. 21 

  MR. FINNEY:  I understand and this is somewhat a 22 

semantic game.  What your initial hearing was was defined as a 23 

canopy which can be a permanent structure since it has pipes 24 

that are attached to the ground making it a permanent structure. 25 
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  1 

  But a canopy has a certain distinct meaning.  2 

This canopy is not a wooden structure like this and you and the 3 

Board, I suggest with all due respect, are changing the terms of 4 

the debate on the Commission and on the neighborhood and not 5 

giving us adequate opportunity as required under the law to 6 

consider this proposal. 7 

  MS. PRUITT:  Excuse me, Mr. Chair.  I just want 8 

for clarification, the ANC reviewed, for lack of another word, 9 

the revised plans at the April 3rd meeting.  Is that correct? 10 

  CHAIRPERSON GRIFFIS:  October 3rd. 11 

  MS. PRUITT:  So they have seen it.  They are not 12 

in favor of it but they have ruled on it. 13 

  MR. FINNEY:  No, they did not rule.  They saw it 14 

but did not rule on its acceptability or unacceptability. 15 

  MR. ROSS:  That's simply not true.  IN the letter 16 

of October 9th they said they reviewed the plans and because 17 

neighbors did not find them acceptable, they would stay with 18 

their original decision. 19 

  CHAIRPERSON GRIFFIS:  Right.  And I think you are 20 

making a point, but I would tend to agree reading the official 21 

letter, the most current one from the ANC, that they actually 22 

did review.  They saw the new plans or the revised plans and 23 

they did, in fact, act on that.  Their action is going to be 24 

given great weight and is very straightforward in this letter.  25 
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I'm not sure what more is being asked here.   1 

  MR. FINNEY:  I think I've made my point, Mr. 2 

Chair. 3 

  CHAIRPERSON GRIFFIS:  Very good.  Thank you. 4 

  MR. LEVY:  Mr. Chair, please, just so that I can 5 

clarify. 6 

  CHAIRPERSON GRIFFIS:  By all means. 7 

  MR. LEVY:  The set of drawings that we're looking 8 

at that everyone is discussing right now appear to me to contain 9 

two drawings that show the proposal that we are discussing 10 

relative to a special exception.  But they also show four 11 

drawings of an existing structure. 12 

  CHAIRPERSON GRIFFIS:  Correct. 13 

  MR. LEVY:  I would just like for the applicant to 14 

clarify which of these six drawings we're being asked to approve 15 

for a special exception. 16 

  CHAIRPERSON GRIFFIS:  That's a fine point.  It 17 

may not be lengthy.  In fact, I think the answer to the question 18 

is the M drawings or the A drawings. 19 

  MS. DAVIS-AHMANN:  The A drawings is the answer 20 

to the question. 21 

  CHAIRPERSON GRIFFIS:  So that would be A1 through 22 

6, if I'm not mistaken, having given my away. 23 

  MS. DAVIS-AHMANN:  A1 through 3. 24 

  CHAIRPERSON GRIFFIS:  Three.  I'm sorry.  A1 25 
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through 3. 1 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, did ANC-2 

3D review A drawings pages 1 through 3 at their October 3rd 3 

meeting? 4 

  CHAIRPERSON GRIFFIS:  Yes, they did. 5 

  MR. FINNEY:  Since I was not there, I would like 6 

Mr. Koezela to talk on that point.  Would that be permissible? 7 

  CHAIRPERSON GRIFFIS:  I think an answer, which is 8 

frankly more anecdotal than anything, but if you were there, I 9 

mean, we have no way to say.  Please, yes or no. 10 

  MR. KOEZELA:  I'll be honest.  I don't know 11 

whether these were the A1, 2, or 3.  What was reviewed as far as 12 

I was concerned were documents that were photocopied to us or e-13 

mailed to us that were not to scale.  I do believe that they had 14 

the -- the applicant had these present but, again, I can't tell 15 

you exactly.  I didn't go up and look at what they were 16 

presenting. 17 

  CHAIRPERSON GRIFFIS:  Okay.  I would move to 18 

closing remarks if there aren't other questions. 19 

  VICE-CHAIRPERSON RENSHAW:  I just want to say 20 

that Mr. Finney's argument about this special exception, whether 21 

or not we are looking at the old plan and giving a blessing to 22 

it or not a blessing to it, or looking at the new plan, the 23 

revised drawing, is still a bit muddied. 24 

  I do want to draw the Board's attention to the 25 
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page 2 of the October 9th letter stating that the ANC wanted the 1 

structure torn down and then provide the neighbors with a plan 2 

to which they will agree.  That tells me that whatever was 3 

presented at the ANC meeting of October 3rd did not have the 4 

vote of the ANC, nor the agreement of the community at that 5 

meeting or this letter would have precisely said that. 6 

  I feel that the confusion still is with us as to 7 

exactly what we are considering today.  While we have revised 8 

plans, and now we know it's A drawings 1 through 3, we are well 9 

into a case in such figuring out what is the applicable set of 10 

drawings that we have to contend with. 11 

  Again, I would just give great weight to what Mr. 12 

Finney had to say and he is expressing the view of the 13 

neighborhood that perhaps there is confusion out there and that 14 

the neighbors are not quite sure as to what plans are before 15 

them. 16 

  MR. FINNEY:  May I make a suggestion -- 17 

  CHAIRPERSON GRIFFIS:  Turn on your mic, please. 18 

  MR. FINNEY:  May I make a suggestion as to 19 

resolve this?  That the Board remand the case back to the ANC 20 

which will decide at its next meeting as to whether it approves 21 

or disapproves of the new plans. 22 

  CHAIRPERSON GRIFFIS:  Two things.  I think you 23 

may be overstepping legal terms on that.  We don't remand 24 

anything back to the ANC.  I understand your point.  When is the 25 
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next meeting? 1 

  MR. FINNEY:  The first Wednesday in November 2 

which is, I think, November 6th or 7th.  I'll promise you speedy 3 

disposition. 4 

  MR. ROSS:  If I might be heard briefly, Mr. 5 

Chairman. 6 

  CHAIRPERSON GRIFFIS:  Yes. 7 

  MR. ROSS:  There's simply no need for that.   8 

  Ms. Renshaw, I don't understand the source of the 9 

confusion.  Maybe it can be cleared up.  There was one set of 10 

drawings always.  These drawings were presented to the ANC Board 11 

and they have determined that some neighbors object to this.  12 

That's why we're here today, because those are the plans.  13 

That's the best we can do.   14 

  I think the litmus test that the Board put up 15 

that every neighbor has to find this aesthetically pleasing is 16 

not the law, although I understand that's the ANC's role and 17 

they are entitled to great deference.  There's no point to 18 

remanding.   19 

  These plans have been reviewed and Mr. Finney and 20 

Mr. Koezela don't agree with them.  We're at the point in time 21 

where we have to have a decision on these plans.  These are the 22 

best plans consistent with the function that we need rendered by 23 

the porte cochere. 24 

  VICE-CHAIRPERSON RENSHAW:  Did you present to the 25 
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ANC the end drawings? 1 

  MR. ROSS:  All of them.  There's always been 2 

seven drawings, A1 through A3 and M1 through M4.  I asked the 3 

architect to send me a set.  It went to the neighbors.  It went 4 

to the Board. 5 

  VICE-CHAIRPERSON RENSHAW:  But was it clear at 6 

the ANC meeting that you were honing in only A1, A2, and A3? 7 

  MR. ROSS:  The whole meeting was about going 8 

through those plans.  I hope that was made clear.  I can't speak 9 

to whether it was clear in everybody's mind.  It was clear to 10 

me. 11 

  Also following through logically what the ANC 12 

said in their first meeting, that if the neighbors agreed with 13 

the revised plans, they would vote in favor of it.  They have 14 

been fairly presented the issue.  These are the plans required 15 

so Mr. Pande can stay in the home and take care of his mother. 16 

  CHAIRPERSON GRIFFIS:  Mr. Levy. 17 

  MR. LEVY:  Okay.  The M drawings in the set, what 18 

do they represent specifically?  And do they represent a 19 

structure that you are intending to build or for what you are 20 

seeking a special exception? 21 

  MS. DAVIS-AHMANN:  The reason for the M drawings 22 

is to have a point of reference for the existing conditions.  23 

They state they are the existing conditions, whereas the A 24 

drawings state they are proposed.  They are only submitted as a 25 
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point of reference. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 2 

  VICE-CHAIRPERSON RENSHAW:  I just want to say 3 

that the M drawings, it just isn't clear that those were the 4 

existing conditions.  Just make reference of that.  If we're 5 

confused, I'm sure the neighbors are confused also. 6 

  CHAIRPERSON GRIFFIS:  I think this should be the 7 

last set.  The M drawings and the actual title on the drawings 8 

are measured.  Yes, there may have been a leap in terms of 9 

understanding that if you measure something that it actually 10 

exist, but there it is and I think it should be clear for the 11 

record that we had existing drawings and proposed new drawings 12 

represented in the A1 through 3. 13 

  MR. LEVY:  Just one other quick question on a 14 

different subject, if I may, for the applicant.  I would like to 15 

know when Mr. Pande intends on moving into the house at this 16 

point in time and whether your mother will be living with you at 17 

that time. 18 

  MR. PANDE:  As soon as possible.  As Mr. Kennedy 19 

said, whenever the chair lift is installed.  My tenant is 20 

willing to leave any anytime. 21 

  MR. LEVY:  Okay.  A follow-up question then.  Are 22 

you employed in New York City or in Washington, D.C.? 23 

  MR. PANDE:  I'm employed in New York City.  I 24 

live in Connecticut and, as I said, we live in both places.  We 25 
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live in D.C. and we live -- 1 

  MR. LEVY:  So you plan to occupy both houses and 2 

not to lease the house again.  Thanks. 3 

  CHAIRPERSON GRIFFIS:  I think we also might want 4 

to be kind of delegate in going into that realm in terms of how 5 

it speaks to a special exemption and the test that they are 6 

required to prove or to be disproven. 7 

  With that, if there is nothing else from the 8 

Board, closing remarks? 9 

  MR. ROSS:  Yes, very briefly.  Thank you for all 10 

the time you have allowed us.  We concede that there was a 11 

violation of the zoning requirement.  Mr. Koezela pointed out 12 

that there was a violation.  We don't dispute that.  We concede 13 

that.  That's why we're here.  That's why special exemptions 14 

exist. 15 

  We don't intend to shortcut the ANC's process.  16 

On the contrary, we sought diligently to comply with their 17 

suggestion that we come up with a new plan.  We have done that 18 

and it's not like there are many gradations of this plan.   19 

  We've gotten to the least obtrusive, the least 20 

violative of the zoning requirements consistent with the 21 

function.  Mr. Pande has no affinity for awnings or carports.   22 

  He simply wants to live with his mother and have 23 

a facility that will allow her access to the house.  What it 24 

comes down to is whether the aesthetics of the new plan meet 25 
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with the approval of the neighbors.  The neighborhood is split 1 

on that. 2 

  Previous to the additional submission today, 3 

there were nine households that said that they did not agree 4 

with it.  I can't tell you what facts they were supplied with.   5 

  I can tell you that one of those neighbors when 6 

supplied with the background changed his mind and there are in 7 

your records seven neighbors, several of them immediately 8 

adjacent to the property that said they find no problem with the 9 

facility. 10 

  Mr. Koezela asked whether other alternatives were 11 

possible.  We had hoped that the architect could and Mr. Pande 12 

made clear that there are none.  This is the best plan that we 13 

can come up with consistent with its function. 14 

  Mr. Kennedy said that he's dubious about the 15 

intent of Mr. Pande.  There should be no question about his 16 

intend.  His intend has always been to have a functioning chair 17 

lift so that his mother can gain access to the house.   18 

  Again, this is not a runaround to have a carport 19 

or an awning.  He has no interest in that but for the fact that 20 

if his mother had not been wheelchair bound, this facility would 21 

not have been constructed.  We're happy to make it a condition 22 

that the porte cochere cannot be constructed unless and until 23 

the chair lift is constructed.  That is the purpose of the 24 

exception we seek. 25 
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  The ANC and Mr. Kennedy have been adamant about 1 

removing the structure prior to putting in the new porte 2 

cochere.  I think we've indicated to the Board that we will do 3 

that.   4 

  As Mr. Chairman pointed out, that's up to the 5 

Enforcement division but, again, for the record, if we have a 6 

special exception consistent with the porte cochere, it will be 7 

removed.  There is an expense associated with that and the only 8 

reason that it hasn't been done to date is because enforcement 9 

said we could leave it up until we had this hearing today. 10 

  Here we are.  We have the plans that Mr. Pande 11 

after a great deal of time and expense and relying on architects 12 

who know what is required has come up with and we think that it 13 

meets the test for a special exception.   14 

  There is undo hardship.  It is a unique piece of 15 

property and we would suggest that the new plans are consistent 16 

with the neighborhood and do not unduly interfere with the use 17 

and enjoyment by neighboring properties.  Thank you. 18 

  CHAIRPERSON GRIFFIS:  Thank you very much.  I 19 

would actually just make one quick statement to correct my 20 

earlier statement about variances.  The special exemption that 21 

we have before us is actually looking at if this is granted, it 22 

is granted based on the judgement of the Board that it is within 23 

harmony of the general purpose of the zoning regulations and 24 

zoning map and does not tend to adversely affect use of adjacent 25 
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properties.  Of course, that is always subject to special 1 

conditions as specified by this Board. 2 

  I'm going to do this.  I'm going to propose two 3 

things.  One, to get some comments on how we want to proceed 4 

with this and get a date perhaps for decision making unless the 5 

Board is so inclined to make a bench decision on this.  If the 6 

Board is inclined to make a bench decision, I would suggest that 7 

we, in fact, adjourn for lunch and return in the afternoon.  I 8 

would enjoy comments on those two. 9 

  Sorry to just stop you in your tracks.  I would 10 

be inclined in order to bring some monicom of reconciliation, if 11 

not total reconciliation, to perhaps keep the record open for a 12 

very brief period so that we can be assured that neighbors and 13 

possibly ANC members can review the proposed plans.   14 

  I am not in favor of keeping the record open past 15 

the time that would have to be allowed to go into the November 16 

meeting which is the 6th and 7th and then moving on.  I'm hoping 17 

court counsel will be telling me if I'm doing things that I'm 18 

actually not even allowed to do.  I would put that up for 19 

discussion. 20 

  I'm sorry, Ms. Sansone. 21 

  MS. SANSONE:  Mr. Chairman, if you do leave the 22 

record open for the ANC or neighbors to comment, then the 23 

applicant should be given a reasonable chance to put in any 24 

final response to those comments. 25 
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  CHAIRPERSON GRIFFIS:  Right.  I will underscore 1 

and overstate that it would be a brief time if we would because 2 

we will have to allow basically the doubling and tripling of 3 

time for responses and re-responses and getting it to us, etc.  4 

That being  5 

said -- 6 

  MR. LEVY:  Mr. Chairman, I would ask for you to 7 

make a bench decision, that is obvious, but if we were to go for 8 

a future decision meeting and leave the record open and then 9 

change the decision meeting date or not. 10 

  CHAIRPERSON GRIFFIS:  Go ahead.  Let's talk 11 

reality here. 12 

  MS. PRUITT:  I'm looking at the schedule now.  13 

We're at the 16th.  Usually we allow at least a week for 14 

responses from anybody so if you're going to ask the ANC to 15 

submit something, I would assume that the soonest they could get 16 

us something would be the 19th at the very soonest.   17 

  Then you would still need at least another week 18 

for Mr. Pande to respond which puts us at the 26th to get it out 19 

to you by the 31st.  That's a really, really, really tight time 20 

frame that I think would be very difficult. 21 

  CHAIRPERSON GRIFFIS:  We're talking November? 22 

  MS. PRUITT:  That's for the November so that 23 

would then kick it to December or a special public meeting. 24 

  CHAIRPERSON GRIFFIS:  Let's get a quick read.  25 
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Are we able to do a bench decision today?  Do people feel 1 

comfortable that the case has been heard? 2 

  MR. LEVY:  I would be willing to make a bench 3 

decision today. 4 

  VICE-CHAIRPERSON RENSHAW:  I would not. 5 

  CHAIRPERSON GRIFFIS:  If you're comfortable, Mr. 6 

Hannaham, you can comment on that. 7 

  COMMISSIONER HANNAHAM:  I would be uncomfortable 8 

in making a bench decision today, too. 9 

  CHAIRPERSON GRIFFIS:  Okay.  In which case I 10 

would then suggest that we set up a decision making hearing and 11 

that the case would be closed at the end of today. 12 

  VICE-CHAIRPERSON RENSHAW:  And not allow for any 13 

additional testimony and not to keep the record open?  Is that 14 

what you're saying? 15 

  CHAIRPERSON GRIFFIS:  That's right.  I mean, I 16 

think an important reason to keep the record open is for us to 17 

get additional information that will help us in our 18 

deliberations.  I'm opening up a little bit of latitude here 19 

because I think there was some -- well, whatever it is.   20 

  There's obviously not strong comments on some of 21 

the cases here, some of the information that was here, even 22 

though it was presented.  I am hesitant to keep the record open 23 

of an additional month or month and a half because my feelings 24 

that this Board does not need additional information.   25 
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  I think it goes much more towards making it a 1 

more amenable and neighborly issue, but I'm not sure if we don't 2 

-- who can predict whether we just add fuel to the fire if we 3 

just keep extending this on and on. 4 

  MS. PRUITT:  Excuse me, Mr. Chair, I have a 5 

couple of questions.  One, how long you want to leave the record 6 

open, and are you leaving you open for every or anything to come 7 

in? 8 

  CHAIRPERSON GRIFFIS:  Right now we're talking 9 

about not having the record left open. 10 

  VICE-CHAIRPERSON RENSHAW:  Ms. Pruitt, what is 11 

our decision date in November? 12 

  MS. PRUITT:  November 6th. 13 

  VICE-CHAIRPERSON RENSHAW:  November 6th. 14 

  MS. PRUITT:  You need to have -- we need to have 15 

stuff to you by the 30th so that you can have time to read it by 16 

the 6th which puts us down to only two weeks. 17 

  VICE-CHAIRPERSON RENSHAW:  Well, if we could 18 

leave the record open until the 30th? 19 

  MS. PRUITT:  No. 20 

  CHAIRPERSON GRIFFIS:  Leave the record open for a 21 

week. 22 

  VICE-CHAIRPERSON RENSHAW:  For a week. 23 

  CHAIRPERSON GRIFFIS:  Basically for new 24 

information.  We add a week to it for response. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 142 

  VICE-CHAIRPERSON RENSHAW:  And that brings us up 1 

to the 30th. 2 

  CHAIRPERSON GRIFFIS:  And then to the 30th gives 3 

us time. 4 

  VICE-CHAIRPERSON RENSHAW:  All right.   5 

  CHAIRPERSON GRIFFIS:  Is that acceptable? 6 

  VICE-CHAIRPERSON RENSHAW:  Acceptable. 7 

  CHAIRPERSON GRIFFIS:  Now, if that is, in fact, 8 

our proposed portion of the action, how do we want to limit the 9 

information that's coming in?  I would suggest that we ask for 10 

response from the neighbors that go directly to sheets A1 to 3 11 

with the understanding that obviously the M drawings are the 12 

existing and are the background for that.   13 

  I would suggest that the ANC if it can call a 14 

special meeting.  I won't tell them how to do it or what to do 15 

but if they can present comments from the ANC -- officially from 16 

the ANC, that would be important, too.  Is that amenable? 17 

  VICE-CHAIRPERSON RENSHAW:  That's amenable. 18 

  CHAIRPERSON GRIFFIS:  Very good. 19 

  MS. PRUITT:  Can we go back over this just for 20 

clarification, please?  The record is going to remain open for 21 

one week until the 19th for the neighbors to respond to the 22 

drawings. 23 

  CHAIRPERSON GRIFFIS:  Correct. 24 

  MS. PRUITT:  Then Mr. Pande will have until the 25 
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26th to respond to any of those submissions. 1 

  CHAIRPERSON GRIFFIS:  Correct. 2 

  MS. PRUITT:  Then you'll make a decision on 3 

November 6th. 4 

  CHAIRPERSON GRIFFIS:  Great. 5 

  VICE-CHAIRPERSON RENSHAW:  And to specify that we 6 

are looking at sheets A1 through 3. 7 

  MS. BAILEY:  Also, no additional notice will be 8 

sent from this office to anyone. 9 

  CHAIRPERSON GRIFFIS:  Thank you very much for 10 

that.  I will take a moment just to ask is everyone clear on 11 

what we're doing. 12 

  MR. FINNEY:  What is the date that you want the 13 

ANC to reply? 14 

  CHAIRPERSON GRIFFIS:  19th. 15 

  MR. FINNEY:  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Very good.  Yes, Mr. Ross? 17 

 Last word. 18 

  MR. ROSS:  How should we deliver that?  Should I 19 

come down here for a copy or ask that the ANC send me a copy on 20 

the 19th? 21 

  MS. PRUITT:  Actually, that's a very clear point. 22 

 Everybody has to serve everything on each other. 23 

  MR. ROSS:  On that date? 24 

  MS. PRUITT:  Yes.  That means ANC, if you submit 25 
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something, you need to serve it on Mr. Pande because he's the 1 

only other party really.  Or Mr. Kennedy also.   2 

  Mr. Kennedy, if you submit something, you need to 3 

serve it on the ANC and to Mr. Pande. 4 

  CHAIRPERSON GRIFFIS:  Yes.  Let's be very clear 5 

with that.  It's your responsibility to get the information out. 6 

 If it isn't two dates -- if it isn't served by those dates, it 7 

will not come into the record and we won't be considering it in 8 

our decision making.   9 

  I would strongly urge, and you have to, 10 

obviously, deliver one to this office that goes into the case 11 

file and have it dated, etc. 12 

  MR. PANDE:  Would a copy go to my attorney?  I 13 

don't want it misplaced while I'm traveling. 14 

  MR. ROSS:  The service should be made on me. 15 

  CHAIRPERSON GRIFFIS:  Yes.  As the representative 16 

that would be the edice that they have. 17 

  MR. ROSS:  Does this allow for the neighbors or 18 

only the parties?  I'm confused on that. 19 

  CHAIRPERSON GRIFFIS:  No, actually.  Quite 20 

frankly, we've been very lenient and open on this.  We asked for 21 

the neighbors and the ANC. 22 

  MS. PRUITT:  In reference to that, do the 23 

neighbors then have to serve their submissions on everybody?  24 

Normally we only do that with parties. 25 
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  CHAIRPERSON GRIFFIS:  I may be overstepping my 1 

authority to do that.  Yeah.  In fact, that's becoming very 2 

cumbersome.   3 

  VICE-CHAIRPERSON RENSHAW:  I might suggest that 4 

if any neighbors have anything that they want to say to the 5 

Board, that it go through the ANC. 6 

  CHAIRPERSON GRIFFIS:  Exactly.  A clear point and 7 

I think that is very important.   8 

  VICE-CHAIRPERSON RENSHAW:  Then Mr. Finney will 9 

direct it to us by the 19th. 10 

  CHAIRPERSON GRIFFIS:  Great.  Fabulous.  I am 11 

going to now conclude then our morning public hearing of October 12 

16th. 13 

  (Whereupon, off the record at 1:30 p.m. for lunch 14 

to reconvene at 2:28 p.m.) 15 

 16 

 17 

 18 

19 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 1 

 (2:28 p.m.) 2 

  CHAIRPERSON GRIFFIS:  The hearing please come to 3 

order.  This is the October 16th public hearing of the Board of 4 

Zoning Adjustments for the District of Columbia.  My name is 5 

Geoff Griffis, Chairperson. 6 

  Joining me today is Vice-Chair Ms. Renshaw.  7 

Representing the National Capitol Planning Commission is David 8 

Levy.  Representing the Zoning Commission is Carol Mitten. 9 

  Copies of today's hearing agenda are available to 10 

you.  They are located to my left near the door where you came 11 

in.  All persons planning to testify either in favor or 12 

opposition are to fill out two witness cards.  These cards are 13 

located at the end of the table in front of us.  Upon coming 14 

forward to speak to the Board, please give both cards to the 15 

reporter who is sitting to my right. 16 

  The order of procedures for special exceptions 17 

and variances is first, statement of the witness of the 18 

applicant; second, Government reports including Office of 19 

Planning, Department of Public -- 20 

  MR. DRAUDE:  Pardon, Mr. Chair. 21 

  CHAIRPERSON GRIFFIS:  Yes, sir. 22 

  MR. DRAUDE:  This is an appeal, not an 23 

application. 24 

  CHAIRPERSON GRIFFIS:  Oh, you know, that's a very 25 
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pertinent point.  Thank you very much as I go about reading what 1 

is in front of me. 2 

  If an appeal application is on the agenda, as it 3 

is this afternoon, then I shall go through the following.  The 4 

procedure for the appeal application will be as follows.   5 

  First, statement and witnesses of the appellant, 6 

the zoning administrator or other Government official, the 7 

owner, lessee, or operator of the property involved, if not the 8 

appellant, the ANC in which the property is located, 9 

intervenor's case, and sixth, and final, rebuttal and closing 10 

statement by appellant. 11 

  Cross-examination of the witnesses is permitted 12 

by the applicant or the parties.  The ANC in which the property 13 

is located is automatically a party in the case.   14 

  The record will be closed at the conclusion of 15 

each case except for any material specifically requested by the 16 

Board and the staff.  The staff will specify, of course, at the 17 

end of the hearing exactly is expected. 18 

  The Sunshine Act requires that the public hearing 19 

on each case be held in the open before the public.  The Board 20 

may consistent with the rules and procedures of the Sunshine Act 21 

enter executive session during and after the public hearing on a 22 

case for purposes of reviewing the record or deliberating on the 23 

case.   24 

  The decision of the Board in these contested 25 
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cases must be based exclusively on the public record.  To avoid 1 

any appearance to the contrary, the Board request that persons 2 

present not engage the members of the Board in conversation.  3 

Please turn off all beepers and cell phones at this time so as 4 

not to disrupt the proceedings.   5 

  The Board will make every effort to conclude this 6 

appeal as near as possible, in fact I would embellish here, to 7 

5:00.  If the afternoon case before us is not completed by 5:00, 8 

we will assess whether and how we will finalize this case. 9 

  VICE-CHAIRPERSON RENSHAW:  Mr. Chairman, are 10 

there any time restrictions on testimony? 11 

  CHAIRPERSON GRIFFIS:  I think we will get to 12 

that, and that's an excellent point.  At this time the Board 13 

will consider preliminary matters.  Preliminary matters are 14 

those that relate to whether a case will or should be heard 15 

today such as a request for postponement, continuance or 16 

withdrawal, or whether proper and adequate notice of the hearing 17 

has been given.   18 

  If you are not prepared to go forward with this 19 

case today, or if you believe the Board should not proceed, now 20 

is the time to raise such matters.  I would request the staff 21 

let us know if there are any preliminary matters. 22 

  MS. BAILEY:  Good afternoon.  Yes, Mr. Chairman. 23 

 There are two.  That concerns the two cases that were initially 24 

advertised for this afternoon have been withdrawn.  That's 25 
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application No. 16771, Jemal's Citadel LLC, and 16642, the 1 

appeal of D.C. Public Schools, Michael Sussman/Georgetown Flea 2 

Market.  Both of those cases have been withdrawn.  No further 3 

action by the Board is required. 4 

  CHAIRPERSON GRIFFIS:  Thank you very much.  Any 5 

other preliminary matters?  Well then, let's move forward. 6 
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  MS. BAILEY:  This is an appeal of application 1 

16764, Darrel J. Grinstead, pursuant to 11 DCMR ?? 3100 and 3101 2 

from the administrative decision of Denzil L. Noble, Deputy 3 

Administrator, Department of Consumer and Regulatory Affairs, in 4 

the issuance of a building permit (#B430178 issued on October 5 

13, 2000 to William Wahabi, permitting the construction of a new 6 

house allegedly not complying with the height, lot occupancy, 7 

rear and side yard requirements in a R-1-A District at the 8 

premises 2944 Chesapeake Street, Northwest.  The property is 9 

located in Square 2256 on Lot 30. 10 

  All those wishing to testify please stand and 11 

raise your right hand. 12 

  (Whereupon, the witnesses were sworn.) 13 

  MS. BAILEY:  Mr. Chairman, just briefly, I just 14 

wanted to remind the Board that we did receive an ANC report 15 

just now, and it has been passed out.  So an ANC report is 16 

available on this case. 17 

  CHAIRMAN GRIFFIS:  Very good.  Thank you. 18 

  Okay.   19 

  MR. BROWN:  I have some preliminary matters. 20 

  CHAIRMAN GRIFFIS:  Yes, Mr. Brown. 21 

  MR. BROWN:  First is housekeeping wise.   22 

  I'm Patrick Brown, I'm counsel for the property 23 

owner.  In my prehearing submission I requested formally to 24 

intervene as a party.  That may have occurred prior to my 25 
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involvement in the case, but I want to confirm party status and 1 

all the entitlements that come with that. 2 

  And second, more importantly, in my brief I 3 

raised the timeliness issue, which as you know, divests the 4 

Board of jurisdiction to hear the case and decide it.  Given the 5 

underlying nature and critical nature of that, my suggestion 6 

would be that we deal with that issue first given the eight plus 7 

months that passed between when the appellant knew about the 8 

issuance of this permit and in fact put his knowledge in 9 

writing, which is the substance of his appeal, and the filing of 10 

this appeal it clearly crosses the bright line that the Court of 11 

Appeals has established at the two month mark, and not to no 12 

small degree prejudiced my client by allowing him to proceed 13 

unknown for that eight month period. 14 

  I'd like to take that matter up.  The timeliness, 15 

again, because without jurisdiction the Board has no basis for 16 

going forward. 17 

  I think also if you read the appellant's brief 18 

and you read my brief as to the chronological issues, there's no 19 

disagreement on the time table as far as what happened and the 20 

fact that from a period of October 7th or mid-October 27, 2000 21 

to June 28, 2001 that this appeal lied unbeknownst to anybody, 22 

unfiled and as a result this house was built in that period of 23 

time with my client having no knowledge, no contact with Mr. 24 

Grinstead, the appellant.  So that unbeknownst to him all of a 25 
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sudden he's got a house that's under roof, really at the trim 1 

stage, interior trim stage and an appeal is filed.   2 

  So it's very late in the game, great prejudice to 3 

my client and I think it's the clearest case I've seen, and I've 4 

argued timeliness on both sides before this Board where this 5 

appeal is untimely and should be dismissed for lack of 6 

jurisdiction. 7 

  CHAIRMAN GRIFFIS:  Good.  Thank you, Mr. Brown. 8 

  All right.  You bring up several issues.  First 9 

the request for intervenor status.  We have that and it is 10 

Exhibit 24 in the case file.  And we are recognizing Mr. Wahabi 11 

as intervenor party, an interest who is being represented by Mr. 12 

Brown.  And unless there are comments, questions on that, we can 13 

move forward. 14 

  I would suggest that we actually go down the 15 

summary of opposition as submitted.  There are three issues, and 16 

the first is Mr. Brown has just outlined and spoken to is the 17 

appeal is untimely and must be dismissed for lack of 18 

jurisdiction.   19 

  If it is in favor of the Board, I would just take 20 

each of these individually. I would have the appellant respond 21 

to that briefly and we will move accordingly on each of these 22 

issues. 23 

  MR. DRAUDE:  Mr. Chairman, may I comment on that. 24 

 James Draude, representing the appellant. 25 
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  CHAIRMAN GRIFFIS:  Thank you. 1 

  MR. DRAUDE:  We do object to the Board taking up 2 

essentially the owner's case first in the order in which the 3 

owner choose to pursue it.  I believe we have the right to put 4 

on our case first.  5 

  I do not agree -- I recognize that they raise the 6 

issue of timeliness, but I do not agree and strongly disagree 7 

that the facts on which you could base a decision about 8 

timeliness or uncontested. 9 

  Mr. Brown said that the developer went ahead 10 

unknowing about Mr. Grinstead's objections to the project, 11 

unknowing that Mr. Grinstead was pursuing the DCRA to get them 12 

to make a decision that the project violates the zoning 13 

regulations. Mr. Grinstead will testify under oath that all of 14 

that is not true. 15 

  We want to have the opportunity to put on as part 16 

of our case the facts of this case through Mr. Grinstead's 17 

testimony beginning from the objections that he and the 18 

neighbors raised prior to the issuance of the permit and 19 

continue to raise throughout that.  We want to show that the 20 

owner, the developer, Mr. Wahabi, was well aware of those 21 

objections and choose to just proceed at his own risk before 22 

those objections were resolved by DCRA. 23 

  So, we do not accept the contention of the owner 24 

that the facts on which you could base a decision, both about 25 
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timeliness as well as about laches which overlap to some extent 1 

are uncontested, and we want to have the opportunity to put 2 

those facts on.  And it seems to me it will make no sense to 3 

split this case up into three parts, and we particularly object 4 

to having our case split up into three parts.  The owner can 5 

present his case anyway he wants to, but it will not be 6 

economical to come back at three different occasions to have 7 

testimony about the facts, about what issues were raised, 8 

etcetera.  And so I object strongly to departing from the 9 

ordinary course of the proceeding and allowing the owner, 10 

essentially, to go first. 11 

  MR. BROWN:  Mr. Chairman, and given the 12 

particularly  --  13 

  CHAIRMAN GRIFFIS:  Mr. Brown, I'll let you finish 14 

your thought there. I cut you off. 15 

  MR. BROWN:  And I'm not attempting to usurp the 16 

appellant's case, I'm trying to raise the point which is 17 

preliminary to their case and whether in fact this Board has 18 

jurisdiction which, I think, can be resolved on a fairly limited 19 

basis on the fairly limited facts. 20 

  Again, Mr. Draude I think highlights the most 21 

critical elements when he refers to October 2000. That's when 22 

his client's clock started to run.  Having acknowledge that, 23 

that an appeal was not filed until June 28, 2001, eight months 24 

later, is fatal on the timeliness argument based on the Waste 25 
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Management case, which I've provided to the Board because it 1 

turns out it's unpublished, it's so new.   2 

  They said two months is a fairly bright line in 3 

the sand absent some circumstance which prevented the appellant 4 

from filing the appeal, not that he choose not to file it, but 5 

something that affirmatively prohibited him or restricted him in 6 

filing the appeal.  At all times after October 2000, whether 7 

it's the 7th, the 13th or somewhere shortly after that when in 8 

their brief they knew construction began, he had the knowledge, 9 

the requisite knowledge and then the duty to act in the time 10 

period.   11 

  We're not splitting hairs here because it's eight 12 

months.  And, in fact, my client will testify during that period 13 

he had a valid permit, he exercised that permit and this house 14 

went from being vacant land to a structure that was totally 15 

under roof, was roofed, all that was left was the interior trim 16 

work where we are today.  So the prejudice is clear to him that 17 

he proceeded in good faith based on an issued permit. 18 

  The Court of Appeals in this case, it's 19 

remarkable, (1) it's kind of a progression of cases, but they're 20 

quite unforgiving; that after that two month period the Board 21 

does not have jurisdiction and the appellant has sat on his 22 

rights, and end of discussion. 23 

  So I think it's critical to take it up now, 24 

rather than later in the interest of the Board's duties and also 25 
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use of our time in an appropriate manner. 1 

  The laches and estoppel arguments flow from that, 2 

and the direct and rather substantial prejudice to my client 3 

that resulted for no good reason waiting eight months to file 4 

this appeal. 5 

  And we don't have to get into the technical 6 

issues, the height and width, or what not to deal.  And I think 7 

this case is fatally flawed just on the timeliness issue. 8 

  CHAIRMAN GRIFFIS:  I appreciate that.  And what 9 

I'm hearing, in fact, is that Mr. Draude obviously has made the 10 

assertion, but also in hearing from you that we really need to 11 

get into the case in order to establish the time line in order 12 

to really even get to the timeliness of this and then that 13 

timeliness, the other issues will flow through. 14 

  So, I would propose, and of course counsel has 15 

indicated that we can in fact take these up as part of our case 16 

hearing.  If there's no comments or objections to that, I would 17 

propose that we move forward in that matter. 18 

  COMMISSIONER MITTEN:  That's fine.  I mean, I 19 

appreciate what Mr. Brown is saying, but I think it's 20 

complicated enough that we need to give the appellant adequate 21 

time to respond to the issue of timeliness, and it's clear that 22 

they will do that in the context of their case. 23 

  CHAIRMAN GRIFFIS:  Thank you. 24 

  In which case, we can proceed. 25 
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  MR. DRAUDE:  I have one other question.  Perhaps 1 

I should consult with Ms. Pruitt off the record for just a 2 

second. 3 

  CHAIRMAN GRIFFIS:  Certainly. 4 

  MR. DRAUDE:  Trying to figure out what documents 5 

came before the Board. 6 

  I'll address this as part of my brief opening 7 

statement. 8 

  CHAIRMAN GRIFFIS:  Good.  Actually, before you 9 

get into openings, what I would like to do is just get an 10 

assessment on time that you'll need for your presentation. 11 

  MR. DRAUDE:  I think that I have a brief opening 12 

statement, which will be certainly less than five minutes.  Mr. 13 

Grinstead will then testify regarding the facts underlying the 14 

case.   I expect that his testimony should probably be 15 15 

minutes.  And then Mr. Gresham, who is an architect, will 16 

testify about the zoning issues in the case and the drawings.  17 

And his presentation will surely take at least 30 minutes, and 18 

possibly longer, depending on questions from the Board. 19 

  I would then like the opportunity to make a 20 

closing statement at the appropriate time in the proceedings.  21 

And how long that will be, I don't know, until I find out what 22 

everybody else says. 23 

  CHAIRMAN GRIFFIS:  So we are upwards of an hour 24 

estimated time. 25 
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  MR. DRAUDE:  Can I give you another estimate?  1 

Shorter.  Shorter estimate. 2 

  CHAIRMAN GRIFFIS:  Yes, go ahead. 3 

  MR. DRAUDE:  Mr. Gresham says he can make his 4 

direct presentation without questions in 15 minutes, and I think 5 

Mr. Grinstead's testimony will probably take 10 without 6 

question. 7 

  CHAIRMAN GRIFFIS:  Great.  Okay.  Of course, 8 

we'll want to spend as much time as needed, but we also want to 9 

expedite this and not keep everyone all afternoon. 10 

  I would suggest, Mr. Hart, if you're running the 11 

clock if it's at all possible, that we do look at -- you said 15 12 

minutes, 10 and 5, is that correct? 13 

  MR. DRAUDE:  That's correct. 14 

  CHAIRMAN GRIFFIS:  I would suggest that we put 30 15 

minutes on.  We will not be counting our questions or any time 16 

that the Board takes for gathering information and asking 17 

questions.  And that way we can, obviously, have a fair and 18 

equitable time for the other parties. 19 

  MR. HART:  There is a problem with the timing, so 20 

I will make do with the one in the wall. 21 

  CHAIRMAN GRIFFIS:  You talking about -- 22 

  MR. HART:  I left it at home. 23 

  CHAIRMAN GRIFFIS:  That's fine.  We're going to 24 

be a little loose with the timing because our clock is a little 25 
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off, but there it is.  Obviously, we have the perimeters that 1 

we're understanding, and I would say whenever you're ready to 2 

proceed, please do. 3 

  MR. DRAUDE:  Thank you, Mr. Chairman.  I'm James 4 

Draude, representing the appellant, Darrel Grinstead. 5 

  We're here essentially because the DCRA, 6 

Department of Consumer and Regulatory Affairs, issued a permit 7 

for a three story house and the developer built a four story 8 

house that also violated several other provisions of the zoning 9 

regulations. 10 

  We filed an appellant's statement on September 11 

18th setting forth the respects in which both the background 12 

facts underlying the case as well as with the respects in which 13 

we believe the project as constructed violates the zoning 14 

regulations. 15 

  We filed a supplemental statement on October 2nd 16 

that included 19 color photographs and half size copies of the 17 

project drawings, which the full sized copies are on the boards 18 

here.  And although we filed ten copies of that, I'm informed 19 

that they did not make their way to the Board's packet.  That 20 

you have black and white photos, black and white copies of what 21 

were the color photos.  And we filled one set of full sized 22 

drawings, which I understand -- 23 

  CHAIRMAN GRIFFIS:  I think we're all complete 24 

now.  We have color and we have half sized plans. 25 
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  MR. DRAUDE:  All right.  We passed up some half 1 

sized plans.  All right. 2 

  As I said before, Mr. Grinstead will testify to 3 

the facts underlying the case and then we will offer Mr. 4 

Gresham's testimony regarding the zoning issues presented by the 5 

drawings and the construction as actually implemented. 6 

  And without further -- I will have a closing 7 

statement to sum up the evidence at the end of the proceeding, 8 

but I would like now to have Mr. Grinstead present his 9 

testimony. 10 

  MR. GRINSTEAD:  Thank you. I am Darrel Grinstead. 11 

I reside at 2964 Chesapeake Street, Northwest.  I've owned that 12 

house for 17 years. 13 

  Just to put this in perspective, the house is 14 

located -- our house is located on a cul-de-sac at the end of 15 

Chesapeake Street where four other houses were located before 16 

this building was constructed. 17 

  I would just note that there's only three of 18 

those other houses are occupied at this time. 19 

  I would note that all the neighbors in that cul-20 

de-sac and other neighbors who are nearby have voiced their 21 

objections to me.  In fact, are supporting me in this appeal. 22 

  Sometime late in September of last year I was 23 

informed by Robert Maudlin, who is our ANC representative, that 24 

there was a building permit on file for the house at 2944 25 
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Chesapeake Street. I went down to the DCRA once or twice, until 1 

I was finally able to find the plans to this house that were on 2 

file, and this was sometime in late September, early October. 3 

  I was informed by the DCRA sometime in early 4 

October that no permits had yet been granted.  So at that point, 5 

I decided it was appropriate to bring my concerns regarding the 6 

plans I had seen to DCRA.  And to that extent, I wrote a letter 7 

that was dated October 7th, and I believe I served that in 8 

person.  I know I served it in person by hand on DCRA with a 9 

copy to Mr. Johnson, the Zoning Administrator, I believe on 10 

October 10th, which was the first business day after October 7, 11 

and sent copies of that to the owner and other folks. 12 

  I followed that up with a number of phone calls 13 

to DCRA, including attempts to reach Mr. Johnson where I left 14 

messages, but I was unable to get in touch with anybody at DCRA 15 

at this time. 16 

  Meantime, sometime early in October, and I don't 17 

remember if it was that weekend or a subsequent -- the following 18 

weekend, the builder attempted to put heavy equipment on the 19 

property to begin excavation.  Not being unaware or being of the 20 

belief that there was no permit to do this, I confronted the 21 

operator of that equipment at that point with that fact, and he 22 

quickly withdraw his equipment and did not proceed that day. 23 

  The following weekend the equipment was back and 24 

there was a permit, apparently, for excavation to begin at that 25 
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point. 1 

  In the meantime, because I was concerned about 2 

what was apparently to happen, having not been contacted by the 3 

owner of this property, neither I nor any of the other neighbors 4 

were contacted by the owner of this property before this 5 

development began, I called Mr. Wahabi to ask him what was going 6 

on, and he agreed to come over to my house to show me his plan 7 

and to discuss the matter.  He did so, we had a cordial 8 

conversation, except I made, contrary to the statement that is 9 

in the papers -- I made it very clear to Mr. Wahabi that I 10 

thought the house that I saw the plans for was both too large 11 

for the lot, that it was too high, that I believe it would 12 

violate zoning rules, that I wasn't sure the lot was buildable 13 

at all, for that matter, and that I planned to oppose it. 14 

  Mr. Wahabi responded with no offer to make any 15 

concessions regarding the size or height of the house at that 16 

point. 17 

  A week or so later, as I said, building equipment 18 

arrive again.  This was all on a Saturday.  And Mr. Wahabi was 19 

with them at this point.  He apparently had a permit at this 20 

point, however there was a problem with some neighbors' cars 21 

being parked in front of the area that he wanted to get his 22 

equipment onto, so they had to -- the neighbors refused to move 23 

it.  I wasn't involved in that at that point.  But the neighbors 24 

-- eventually Mr. Wahabi called the police on this matter.   25 
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  And this is getting to the point of whether Mr. 1 

Wahabi knew whether we were objecting to this property or not. 2 

  He called the police and by that time I arrived 3 

on the scene and again confronted Mr. Wahabi that we and the 4 

neighbors were seriously objecting to this property.  We did not 5 

think it met zoning requirements and we intended to do 6 

everything we could to stop the property from being built as it 7 

was planned. 8 

  In any event, the matter with the police was 9 

resolved and everybody went about their business, but I then 10 

started attempting again to contact DCRA about what was the 11 

status of the building permits, what had been approved and so 12 

forth. 13 

  I called Mr. Johnson's office again, left 14 

messages, got no return and the building began.  At this point I 15 

continued to try to talk to DCRA.  I also consulted with an 16 

attorney to see what problems might exist that we could raise at 17 

this point.  And continued to try to contact DCRA. I was told at 18 

one point well, you shouldn't talk to Mr. Johnson, you need to 19 

talk to the building inspector.  So I called the building 20 

inspector.  I got no response to that. 21 

  This continued for some time and having finally 22 

been convinced that there was not going to be any response from 23 

DCRA from the phone, I wrote another letter and this time copied 24 

it to the Mayor's office.  This occurred sometime in February of 25 
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2001, and that date is in the record. I believe my letter was, 1 

again, February 17th and was this time delivered by certified 2 

mail so that I had a record of its being received. 3 

  And since I had copied that to the Mayor's 4 

office, I got a receipt both from the Mayor's office and from 5 

DCRA indicating that the matter was then been reviewed by DCRA. 6 

  Shortly thereafter within a week or so of my 7 

letter, I received a phone call from Mr. Johnson.  Mr. Johnson, 8 

Michael Johnson, the Zoning Administration, claimed at that 9 

point that he had not heard anything about my concerns before 10 

this point and he was certainly sorry for that, but he was going 11 

to have someone look into this right away. 12 

  So at that point Mr. Johnson informed he was 13 

sending inspectors out to the house to look at it, which he did, 14 

and a stop work order was put on the house for a short period of 15 

time while they did some surveying. 16 

  Now, I would like to point out that in my letter 17 

to Mr. Johnson, both my first letter and my second letter, I 18 

raised specifically the height issue.  That was the principal 19 

point that I raised about this house.  I raised it every time I 20 

talked to Mr. Wahabi, I raised it every time I talked to the 21 

Zoning Administrator, which finally occurred only by February 22 

17th or 25th, whenever he returned my call. 23 

  At this point I understand, although I don't know 24 

this for a fact, that inspectors went out and a survey took 25 
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place.  And I got a copy of that survey recently.  It appears to 1 

have been completed on March 30th, but during this period of 2 

time from the time of my letter on February 17th it was apparent 3 

that from time-to-time someone was looking at the house; either 4 

surveyors were out, some of them were on my property looking at, 5 

you know, doing measurements and so forth.  So it was clear to 6 

me at this point that the matter was under active review by 7 

DCRA.   8 

  So, I again, having not heard anything towards 9 

the end of March, began to make phone calls which again were not 10 

returned until I received a letter, I believe on the -- around 11 

the 20th of May, it was dated May 14th indicating that there had 12 

been wall tests done and that the surveyors had concluded that 13 

there were no violations or where there were violations there 14 

were minimal and were being waived. 15 

  This response did not respond to my principal 16 

concern, the very first concern I raised in the letter and the 17 

concern that I repeated over and over again about the height and 18 

size of the house, and the number of stories of the house. 19 

  So, at this point we are now in May. I have been 20 

trying to get a hold of, I have been officially on the record to 21 

DCRA for six months complaining about the height of the 22 

building.  And when they finally respond to me, I get nothing 23 

from them about the height. 24 

  Now I would add to this, I finally went and asked 25 
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to see the review of the record that existed, and Ms. Brown was 1 

kind enough to share with me what passed for a record of DCRA's 2 

review of this property.  There was no indication whatsoever in 3 

the few papers that she had that indicated that anyone had even 4 

looked at the height issue by DCRA.  There was absolutely 5 

nothing, no paper, no report, no measurements.  Nothing 6 

whatsoever in the record that Ms. Brown shared with me that 7 

showed that there had been any review of the height issue. 8 

  So, having gotten this response from DCRA, I 9 

realized that -- which indicated that I had the right to appeal 10 

this matter to this Board, I then consulted with Mr. Draude.  We 11 

began putting together the issues that we thought needed to be 12 

raised, and our appeal was filed about a month later. 13 

  Thank you. 14 

  MR. BROWN:  Mr. Chairman, I don't mean to 15 

interrupt, but accepting Mr. Grinstead's testimony as accurate 16 

for discussion purposes, I think he's given the Board all the 17 

information.  You need to make your timeliness decision.  Again, 18 

going back to -- and we won't quibble whether it's October 13th 19 

or later, but in October 2000 he's testified that he knew the 20 

issues at hand, he had reviewed the plans that were filed, he 21 

had contact in writing with DCRA; he had all the information and 22 

had even consulted an attorney and at that point under the Court 23 

of Appeals decisions, he's charged with the knowledge requisite 24 

to exercise his rights and his duty to do so.   25 
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  So, again, we don't need to belabor the point or 1 

introduce additional testimony accepting him at his word, which 2 

is I think reasonable under these circumstances.  He's 3 

established that he knew everything he needed to know and 4 

consulted counsel, and he failed to act.  And the Court of 5 

Appeals made it clear that in the Waste Management case that you 6 

choose to pursue other remedies, in this case contacting and 7 

coordinating with DCRA, doesn't excuse you from meeting your 8 

burden, your obligation, your responsibility to file the appeal. 9 

 And so during that period, again, when no further 10 

communications were occurring between Mr. Grinstead and my 11 

client, my client is prejudiced and eight months pass. 12 

  So, I think the Board has everything it needs in 13 

front of it to rule on the timeliness issue without getting 14 

enmeshed in the technical issues. 15 

  CHAIRMAN GRIFFIS:  Right, I appreciate that.  And 16 

I think I am inclined to continue and hold on our ruling that 17 

we'd established in the beginning.  I mean, I think that we do 18 

need to hear even more so the entire case in order to establish 19 

all the details that are happening.  We're starting to get a 20 

glimpse of the time line, and I would suggest that we continue 21 

on with that, unless there are other members that feel 22 

differently or want to have discussion.  But we do appreciate 23 

that, Mr. Brown, and we do hear your points. 24 

  MR. DRAUDE:  All right. I'd like to introduce Mr. 25 
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Steven Gresham.   1 

  If you will, state your name and home address for 2 

the record, please? 3 

  MR. GRESHAM:  Yes.  My name is Steve Gresham.  I 4 

live at 3222 Davenport Street, Northwest, Washington, D.C.  5 

  You want me to go through the whole thing? 6 

  MR. DRAUDE:  No. Let me just tell the Board that 7 

Mr. Gresham -- we're going to proffer Mr. Gresham as an expert 8 

witness and his résumé is attached to the appellant's statement, 9 

which was filed on September 18th. 10 

  CHAIRMAN GRIFFIS:  Did everyone receive that, 11 

have it in their file? 12 

  MR. DRAUDE:  And, Mr. Gresham, without repeating 13 

that, please give us a summary of your education and 14 

professional employment experience? 15 

  MR. BROWN:  Mr. Chairman, I'd like to object to 16 

his being entered as an expert witness. 17 

  CHAIRMAN GRIFFIS:  You want to object after he 18 

gives his credentials? 19 

  MR. BROWN:  Well, I've looked at his CV, and it's 20 

an impressive architectural background. 21 

  CHAIRMAN GRIFFIS:  Uh-huh.   22 

  MR. BROWN:  Almost completely, other than being 23 

licensed in D.C., which he can do rather quickly, devoid of any 24 

District of Columbia experience.  We're talking about D.C. 25 
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Zoning regs-- 1 

  MR. DRAUDE:  I object to this.  I think this is 2 

just an attempt to cross examine the witness before he ever gets 3 

to testify to his qualifications. 4 

  CHAIRMAN GRIFFIS:  Objection to the objection. 5 

  I think it's clear that you're objecting to the 6 

fact that there is not in the résumé showing District 7 

residential experience, is that correct? 8 

  MR. BROWN:  That's correct. 9 

  CHAIRMAN GRIFFIS:  I'd like to hear from Mr. 10 

Gresham just can speak quickly regarding his experience in that 11 

realm. 12 

  MR. GRESHAM:  Okay.  I am a principal with the 13 

architectural firm of Niles, Bolt and Associates.  I am a 14 

registered architect in nine states and the District of 15 

Columbia. 16 

  I have done not very much work in the District of 17 

Columbia. Mr. Brown is right.  On the other hand, I have 18 

designed over -- and been architect of record on over 20,000 19 

housing units.  My practice also focused on planning. 20 

  I practice in a number of states.  The District, 21 

frankly, does not have a whole lot of housing being built in it. 22 

  COMMISSIONER MITTEN:  If I could, Mr. Chair, as 23 

Mr. Draude what exactly, what precisely are you offering Mr. 24 

Gresham as an expert in?  Architecture, D.C. code, what? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 170 

  MR. DRAUDE:  Architecture and the D.C. Zoning 1 

regulations as they apply to this project. 2 

  Let me ask one follow up question, if I may, from 3 

the witness. 4 

  Have you been qualified as an expert to testify 5 

before this Board in prior cases? 6 

  MR. GRESHAM:  Yes, I have.  The Methodist Home 7 

case on Connecticut Avenue about four years ago.  And I was 8 

qualified as an expert witness. 9 

  COMMISSIONER MITTEN:  And then you were qualified 10 

as an expert in what precisely? 11 

  MR. GRESHAM:  Zoning. 12 

  COMMISSIONER MITTEN:  As an expert in zoning? 13 

  MR. GRESHAM:  As an architect familiar with the 14 

zoning and discussed zoning implications and some building 15 

implications on the development of that building, yes. 16 

  CHAIRMAN GRIFFIS:  Other Board members, comments, 17 

questions? 18 

  Mr. Gresham, you may want to just take a  moment 19 

and talk about -- first let me make a statement that you have an 20 

incredible and very impressive résumé, but I do see the lack of 21 

single family residential projects specifically in the District. 22 

  23 

  If we want to talk about zoning,  you also have 24 

an impressive other experiences in terms of being consultant on 25 
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code and fair housing, construction safety and health.  Maybe 1 

you want to speak a little bit about some of that to clarify 2 

this, and then we can hear from others. 3 

  MR. GRESHAM:  Okay.  Thank you. 4 

  In terms of single family experience, I've most 5 

recently done about 22 houses at Sea Colony in Delaware.  I 6 

mean, I realize this is going -- the single family is going to 7 

be outside the District of Columbia. 8 

  CHAIRMAN GRIFFIS:  Uh-huh.   9 

  MR. GRESHAM:  And my résumé is slanted more 10 

towards other projects, because it's just a standard résumé we 11 

produce. 12 

  I would say that over the past 26 years I've been 13 

involved with over 100 single family homes and their design as 14 

architect of record or a project architect. 15 

  In terms of other consulting work, a lot of the 16 

planning we do is -- varies.  Everything from single family lots 17 

all the way up to 1200, 2000 acre projects.   18 

  A lot of the consulting work I have done has, 19 

frankly, been pro bono working with housing industry groups in 20 

the area as an accessibility consultant to Paralyzed Veterans of 21 

America.   22 

  I was asked to testify before Congress, 23 

specifically construction safety, health and education 24 

improvement acts by the National Apartment Association. 25 
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  And I actually do have projects that we have done 1 

in the District of Columbia.  The San Marzono Restaurant in 2 

Georgetown, the Ruby Tuesday Restaurant over across from MCI 3 

Center are two examples of that. 4 

  I've testified before the Historic Preservation 5 

Review Board on the application for the Owl's Nest, which is 6 

also in our neighborhood. 7 

  And I've been a resident of the District for 11 8 

or 12 years and consulted informally on zoning with a lot of 9 

people in our neighborhood who have raised zoning questions and 10 

know I'm an architect. 11 

  MR. BROWN:  Mr. Chairman, and I think your point 12 

was well taken that Mr. Gresham has got an impressive résumé.  13 

My understanding he's being offered as an expert on very 14 

technical aspects of the zoning regulations as it relates to 15 

single family dwelling.  Those regulations are very different 16 

than they would be in the context of commercial structures.  I 17 

mean, it's a very specific esoteric world that was written in 18 

1958 and single family dwelling experience at Sea Colony doesn't 19 

translate into single family dwelling experience in upper 20 

Northwest, and being an expert in our zoning code. 21 

  And, again, not to take anything away from Mr. 22 

Gresham, because he's got some great projects.  But to be 23 

recognized an expert and given that extra weight, I don't think 24 

it's appropriate in this context. 25 
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  CHAIRMAN GRIFFIS:  Ms. Renshaw, did you want to 1 

comment? 2 

  VICE-CHAIRPERSON RENSHAW:  Yes.  Just the 3 

obvious. Mr. Gresham is, I note by his résumé registered in the 4 

District of Columbia and, therefore, if you're registered in the 5 

District of Columbia I am assuming that you know the zoning 6 

regulations and the building regulations in the city. 7 

  MR. GRESHAM:  I feel comfortable with them, yes, 8 

ma'am. 9 

  VICE-CHAIRPERSON RENSHAW:  Both commercial and 10 

residential? 11 

  MR. GRESHAM:  Same zoning applies to both. 12 

  VICE-CHAIRPERSON RENSHAW:  All right.  And you 13 

mentioned in your testimony, Mr. Gresham, that you were attached 14 

as an expert witness to the Methodist Home case? 15 

  MR. GRESHAM:  Yes, ma'am. 16 

  VICE-CHAIRPERSON RENSHAW:  That is in the upper 17 

Northwest and that was no small case having to do with a 18 

residential area of the city.  And did you at that time have to 19 

give testimony vis-à-vis residential units in the area or how 20 

the Methodist Home was going to impact on the neighborhood, that 21 

kind of testimony? 22 

  MR. GRESHAM:  Yes, ma'am. 23 

  VICE-CHAIRPERSON RENSHAW:  All right.  Thank you. 24 

  CHAIRMAN GRIFFIS:  Just for clarity, that's a 25 
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multi-family project, was that correct?  I'm not familiar with 1 

the case at all. 2 

  MR. GRESHAM:  The Methodist Home was an existing 3 

retirement home -- 4 

  CHAIRMAN GRIFFIS:  I see. 5 

  MR. GRESHAM:  -- located on Connecticut between 6 

Elliott and -- they were proposing some additions to the 7 

building and I was testifying about their impact on the 8 

residential development immediately -- existing residential 9 

development immediately behind it. 10 

  CHAIRMAN GRIFFIS:  I see. 11 

  MS. BROWN:  Mr. Chair? 12 

  CHAIRMAN GRIFFIS:  Hold on just a second.  Yes. 13 

  MS. BROWN:  Marie-Claire Brown, Assistant 14 

Corporation Counsel on behalf of Michael Johnson and DCRA. 15 

  I'd just simply like to inquire of Mr. Gresham 16 

what his experience, his personal experience is in the District 17 

of Columbia with respect to single family projects and the 18 

zoning regulations pertinent thereto? 19 

  MR. GRESHAM:  As I stated earlier, I have not 20 

designed any single family homes in the District of Columbia. 21 

  MS. BROWN:  Okay.  And have you had any 22 

opportunity to deal with the permitting process in the District 23 

of Columbia? 24 

  MR. GRESHAM:  Yes, I have.  On a number of 25 
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instances. 1 

  MS. BROWN:  With respect to single family 2 

dwellings? 3 

  MR. GRESHAM:  Yes, ma'am.  My wife is an interior 4 

designer whose done a number of houses.  She's been required to 5 

get building permits, and I assisted her in that development.  6 

And, actually, I have been the architect of record on one 7 

residential renovation upon 13th Street, but it was so small.  I 8 

mean, it was tearing out a kitchen. 9 

  MS. BROWN:  Mr. Gresham, are you being 10 

compensated today? 11 

  MR. GRESHAM:  Yes. 12 

  MS. BROWN:  And what is your rate of 13 

compensation? 14 

  MR. GRESHAM:  $130 an hour, standard billing 15 

rate. 16 

  COMMISSIONER MITTEN:  Mr. Chairman, I would 17 

support qualifying Mr. Gresham as an expert in architecture, but 18 

not to qualify him as an expert in the D.C. Zoning Ordinance. 19 

  MR. DRAUDE:  May I be heard on that? 20 

  CHAIRMAN GRIFFIS:  I'm not sure how -- I mean we 21 

could comment and we can -- I'm not sure how we separate the 22 

two. 23 

  COMMISSIONER MITTEN:  Well, I think that as an 24 

anyone who serves on this Board can appreciate the sort of very 25 
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technical nature of our zoning ordinance, and there's a level of 1 

experience and -- it has to be a routine sort of interaction 2 

that one has with the zoning ordinance and almost a 3 

conversational knowledge that I think someone should have to 4 

have before they're qualified as an expert in this zoning 5 

ordinance.  And I guess I'm not hearing that Mr. Gresham has 6 

that level of knowledge, which certainly is not going to prevent 7 

him from testifying.  It's just I think that I'm not prepared to 8 

recognize him as an expert in something that I think he only has 9 

a passing familiarity with. 10 

  MR. DRAUDE:  May I be heard on that?  Or whenever 11 

you -- 12 

  CHAIRMAN GRIFFIS:  Let me just hear from Ms. 13 

Renshaw and then we'll go to you. 14 

  VICE-CHAIRPERSON RENSHAW: Well, I disagree, Ms. 15 

Mitten, because Mr. Gresham has been approved as an expert 16 

witness in the Methodist Home, both on building implications and 17 

zoning implications, as he has stated. 18 

  Now, you are withdrawing his recognition of 19 

zoning expertise, but you are saying it's okay on the 20 

architectural side.  Well, granted he is a licensed architect, 21 

but I would state with his having been previously recognized as 22 

an expert before the Board, that he be recognized again. 23 

  CHAIRMAN GRIFFIS:  Let me just comment on that. I 24 

think we need to look at an expert witness as it relates to the 25 
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specific case, and that would be -- certainly it gives us 1 

background to look at previous cases where someone has been 2 

accepted as an expert. 3 

  Yes, sir? 4 

  MR. DRAUDE:  I recognize that what Mr. Brown is 5 

trying to do, which is try to take an expert and slice him up  6 

into little pieces.  And that's really not what an expert 7 

witness is. 8 

  In this case, as I think the Board knows very 9 

well, any architect working in the jurisdiction has got to be 10 

familiar with the zoning regulations.  That doesn't mean that 11 

he's familiar with every specific aspect of the zoning 12 

regulations. He's familiar with those aspects on which he works. 13 

 But you can't do a set of plans to get permits without doing an 14 

analysis of the zoning regulations applications.  They are an 15 

inseparatable operation. 16 

  And if you're trying -- if you make a ruling that 17 

you can't be an expert in the zoning regulations because you've 18 

never done a single family residence, that's way too narrow.  In 19 

fact, if you made that ruling, nobody would ever be able to do 20 

that, to become an expert, unless they had already done the 21 

project that you're talking about. 22 

  So, I think you're focusing far too narrowly on 23 

what it means to be an expert in the zoning regulations.   24 

  When he testified, he's got to demonstrate to you 25 
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his familiarity with the particular sections of the zoning 1 

regulations that apply in this case, or alleged to apply in this 2 

case by the other parties.  But that doesn't mean he has to have 3 

worked on a project that involved that specific section of the 4 

zoning regulations to be an expert and familiar with the zoning 5 

regulations. 6 

  And so I think that the objections to his 7 

expertise are simply an effort to narrow this down and slice it 8 

up in a way that makes the expert qualifications far too narrow, 9 

far too specifically drawn.  And I think that this 10 

qualifications, he is familiar with the D.C. Zoning regulations, 11 

he has testified as an expert before this Board on the D.C. 12 

Zoning regulations as they apply to the particular case that was 13 

before him.  That should be sufficient for him to qualify as an 14 

expert witness to testify to this case as to how the zoning 15 

regulations apply to this project. 16 

  And you have to remember that he's subject to 17 

cross examination.  If he's made some error in his testimony 18 

that the other parties disagree with, they can cross examine him 19 

or introduce their evidence on that particular zoning question. 20 

  So, I think that he plainly qualified under any 21 

terms to testify in this case. 22 

  CHAIRMAN GRIFFIS:  Yes? 23 

  BOARD MEMBER LEVY:  I'm also not comfortable 24 

recognizing Mr. Gresham as an expert witness in D.C. zoning. 25 
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  VICE-CHAIRPERSON RENSHAW:  Well, why is that Mr. 1 

Levy? 2 

  BOARD MEMBER LEVY:  He's done very few projects 3 

in the District at all, and none of any similarity. 4 

  VICE-CHAIRPERSON RENSHAW:  But not even the fact 5 

that he has been qualified before? 6 

  BOARD MEMBER LEVY:  I don't know how that's 7 

relevant to the -- 8 

  VICE-CHAIRPERSON RENSHAW:  Well, I just remember 9 

when expert witnesses are proffered to this Board in cases past, 10 

they were always -- or they seemed to be always greeted with 11 

well we know you've come before us before.  And here is an 12 

instance where Mr. Gresham has been before the Board before, he 13 

is registered.  I doubt that he would be registered if he did 14 

not know the zoning regs in the city on both sides of the lines, 15 

even though he is concentrated, perhaps, outside of the city but 16 

on residential projects.   17 

  And it doesn't seem to me to be any less the fact 18 

that he has been doing projects outside the city, that he cannot 19 

be here before us talking about something inside the city.  I 20 

don't think he is any less qualified to do that. 21 

  CHAIRMAN GRIFFIS:  Thank you, Ms. Renshaw.  Thank 22 

you, Mr. Levy. 23 

  Well, I think that we, and I have heard from all 24 

the parties in the case. I need to just underscore the fact, Mr. 25 
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Gresham, that it's an incredibly and impressive résumé, both in 1 

residential planning resorts and consulting. 2 

  I think the concern of the fact that this is 3 

within the District of Columbia and it is single family does and 4 

holds some concern for this Board.  And I would uphold the 5 

objection to grant you as an expert witness, and look forward to 6 

your testimony in walking through on this. 7 

  I think it is important to recognize that you 8 

have, and will in your testimony, give us great knowledge and 9 

information.  But I think in terms of moving up to the level of 10 

expert witness, there are some valuable and substantive 11 

concerns. 12 

  MR. GRESHAM:  If you'll bear with me for just one 13 

moment. 14 

  Okay.  I guess speaking as an architect, I'd like 15 

to give you a quick review of the plans that we have for this 16 

house. 17 

  As you all can see, the lot is an irregularly 18 

shaped lot.  It's 6,723 square feet.  The front property line is 19 

an arc, because it's on a circle.  It's 39.27 feet long.  The 20 

rear property line is -- 21 

  MR. DRAUDE:  Steve, let me just interrupt you. 22 

  MR. GRESHAM:  Sorry. 23 

  MR. DRAUDE:  Put the light up on the drawing.  24 

Can all the members see that?  Okay.  Go ahead. 25 
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  MR. GRESHAM:  The rear property line is 91.42 1 

feet long. 2 

  The house is L shaped.  It is 35 feet across this 3 

portion of the front.  It has a wing such that it is 46 feet 4 

wide in the rear. 5 

  You also have a series of photographs that were 6 

given to you.  You have, I believe, color versions of these.  7 

I'll try and refer to these photographs that I took of the house 8 

on September 27th. 9 

  We only have information on the outside of the 10 

house, because we were not allowed access to the inside to look 11 

at that. 12 

  The R-1-A zoning limits residences to three 13 

stories exclusive to cellars.  A cellar is defined as that 14 

portion of a story, the ceiling of which is less than 4 feet 15 

above adjacent finished grade.  It is not uncommon for a floor 16 

to be partially a cellar and partially not.  In this case, 67 17 

percent of the front of the lowest level of the building, along 18 

here and as you will see in picture 1, picture 2 it's behind the 19 

fence, but 67 percent of it is exposed or 23? feet of the 35 20 

foot front of the house. 21 

  The number of stories per D.C. zoning regulations 22 

is measured from a point at which the building height is 23 

measured "from the finished grade level at the middle of the 24 

front of the house."   25 
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  The front of the house in this case should be 1 

measured as this portion of the house right here, which is 35 2 

feet wide.  Here is where the driveway comes under the living 3 

room.  You can see the garage door for the driveway here. 4 

  If you split that two 17? feet, the point that 5 

the height or number of stories is measured occurs approximately 6 

here.  At that point you have four levels; the foundation plan, 7 

the first floor plan, second floor and the attic plan. 8 

  CHAIRMAN GRIFFIS:  Could I just interject that 9 

you're pointing to the first four plans and on the drawings that 10 

I have it's been smudged, it's A I would imagine 1.1, is that 11 

correct? 12 

  MR. GRESHAM:  It appears to be so. 13 

  CHAIRMAN GRIFFIS:  Okay. 14 

  MR. GRESHAM:  They're not my drawings. 15 

  CHAIRMAN GRIFFIS:  Oh, indeed. 16 

  Okay.  The first floor plan indicating where the 17 

measurement of the height of the building is. 18 

  VICE-CHAIRPERSON RENSHAW:  It's right in there? 19 

  MR. GRESHAM:  Yes.  All right. 20 

  The mere existence of a wing that is 32 feet back 21 

from the face of the building, if you start at the face of the 22 

bay window or this front porch, there's a 6 foot diminish back 23 

to the place where this door is, and then another 26 feet back 24 

to this point.  Having a wing that far back does not make it 25 
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part of the front of the house.  Only if you measure that full 1 

width, which the owner testified last night at the ANC, does the 2 

height become measured at some point other than where the 3 

driveway is.  And, in fact, if you measure that and split the 44 4 

feet, you come only inches to the right of where the garage door 5 

ends. 6 

  So, the point where you measure the height for 7 

both stories and feet is critical to understanding the front 8 

elevation of this house.  You know, if you are to include that 9 

wing, well, let me put it this way.  The mere existence of a 10 

wing doesn't alter what the front of the house is.   11 

  The White House has a West Wing, but if you look 12 

at the White House is the center of that building the portico on 13 

the north front or the round porch on the south front, or is it 14 

some point somewhere 70, 80, 90, 100 feet to the right where you 15 

factor in the effect of the West Wing on what the front of the 16 

house is? 17 

  So if you start from finished grade at the top of 18 

the driveway and go up, you have four stories.  You are limited 19 

to 40 feet in height by R-1-A zoning measured in the same point. 20 

  21 

  The permitted drawings show that from the 22 

finished floor of the garage level to the top plate of the 23 

fourth floor is 40 feet 10? inches. 24 

  If we look at drawing A-3 you'll see series of 25 
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dimensions starting at the floor line of the garage that go:  8 1 

feet 9?, 1 foot 2 3/4, 10 foot 1?, 1 foot 2 3/4, 10 foot 1?, 1 2 

foot 2 3/4, 8 foot 1?.  That's is the plate line for the framing 3 

of the top floor.   That adds up to 40 feet 10 and a fraction 4 

inches.  It also runs through a window on the front elevation, 5 

and in the rear of the house there are skylights that are above 6 

that point.  Not having been up to see the exact configuration 7 

of the ceiling in this area, I cannot testify that absolutely 8 

the ceiling line goes above that, but I think it's a reasonable 9 

inference.  Generally speaking, ceiling lines don't run right 10 

through the middle of a window.  11 

  And the plans indicate that that window falls 12 

within a space in the attic level. 13 

  While the lower level of this house may be cellar 14 

at the rear of the house, it's not a cellar at the front where 15 

the number of stories are counted. 16 

  And it's also not a cellar where the building 17 

height in measured.  In many instances in the D.C. zoning 18 

regulations building height is actually measured from the curb 19 

line.  It's only in specific instances like this that you're 20 

allowed to measure it at the front of the building.  If it were 21 

measured as it is in a number of other use groups, this house 22 

would be approximately 6 or 8 feet taller than it is currently. 23 

  In terms of the minimum lot dimensions, R-1-A 24 

zoning and zoning case have established two things.  One, the 25 
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minimum lot size is 7500 square feet and a minimum width of 75 1 

square feet.  and second, that the Zoning Administrator is 2 

allowed to use discretion on smaller lots than that as long as 3 

the structure complies with all other provisions of the zoning 4 

regulations. 5 

  Looking at the rear yard.  R-1-A zoning requires 6 

a minimum depth of 25 feet which cannot be occupied by any 7 

building or structure.  The site plan clearly indicates a 8 

dimension of 25 feet.  The site plan also does not show a bay 9 

window on the back of the house. 10 

  If you look at photograph 7, you particularly can 11 

see the bay window at the rear of the house.  On photograph 8 12 

you can see a tape measure being pulled from the tennis court 13 

fence at the back of the house to the back of that bay window.  14 

Drawing 9 you can see those dimensions. 15 

  MR. BROWN:  I object.  One, he's now acting like 16 

a surveyor, but also these photographs are very misleading 17 

because they purport to represent the measurement from a 18 

property line, which clearly it doesn't in the case of the 19 

tennis court.  So that, I think in fairness to the Board, and 20 

not being -- and misled is not the right word, but just getting 21 

incorrect information.  Many of these photos show measurements 22 

from a fence which, quite frankly, is not the property line so 23 

any measurement is irrelevant. 24 

  MR. GRESHAM:  And we haven't testified to that 25 
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effect, sir. 1 

  CHAIRMAN GRIFFIS:  Let me -- 2 

  MR. GRESHAM:  May I explain the measurements 3 

before you tell me I'm wrong? 4 

  CHAIRMAN GRIFFIS:  Actually, let me just speak to 5 

the objection.  My understanding of with the photographs there's 6 

a tape measure that is not visible by any means in terms of 7 

actual measurements.  So I don't think that, and I have not 8 

heard yet, that measurement is being taken.  In fact, the tapes 9 

are partial in their dimensions that are on it.  It seems to me 10 

that they're more indicating scale, and I would think it would 11 

be appropriate in your cross examination to go over the detail 12 

specifics that you have a problem with. 13 

  I'm only seeing one or two you can actually pick 14 

up a measurement on, so I don't think it's a very strong 15 

objection for the photographs. 16 

  MR. BROWN:  And again, it provides information 17 

that implies a certain measurement.  We don't know the measuring 18 

point and you see the collection of photographs, you see several 19 

would show clearly delineated measurements. 20 

  Now, if that's measured from the wrong spot or 21 

it's measured incorrectly from a source like in this, for 22 

instance, this picture you can't even see where the picture's 23 

measured. 24 

  CHAIRMAN GRIFFIS:  I think that's my point 25 
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exactly.  I mean, I think I'll allow him to walk through the 1 

photographs with us and that we will, in fact, be very mindful 2 

of what the tape measure is showing or not showing.  And I think 3 

you will have the opportunity to go and cross examine it also. 4 

  That one is another indication, Mr. Brown, you're 5 

holding -- I don't know what number that is, but read to me what 6 

the dimension on that tape measure is.  I can't even -- 7 

  MR. BROWN:  They have provided written 8 

indications that this is a certain measured.  It's irrelevant 9 

because, again, they're measuring point is the fence there, 10 

that's a temporary fence -- 11 

  CHAIRMAN GRIFFIS:  Well, and I think that goes to 12 

the case, and in fact I believe I've read that in your own 13 

filing.  So, again, I think it's part.  I think we should move 14 

on and I think we need to walk through the photographs. 15 

  Thank you. 16 

  MR. GRESHAM:  I do not claim to be a surveyor.  I 17 

have never claimed to be a surveyor.  These are not indications 18 

of specific dimensions.  We know they are taken from the 19 

construction fence, because it's very difficult to get to where 20 

the property line.  And short of being a surveyor in the middle 21 

of a long line, I wouldn't begin to tell you I could find where 22 

the property line was.  But they can give you a general flavor 23 

so that you can understand the scale of the back yard. 24 

  For example, if you will look at picture 8, you 25 
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can see the tape being held against the back of the bay and you 1 

can see the tape being held against the tennis court.  Now, that 2 

dimension, give or take even a foot, is around 12 feet.  Okay.  3 

No greater accuracy than that. 4 

  We're required to have a 25 -- 5 

  MR. BROWN:  And I object again, because he's 6 

going to a fence that isn't even on the property line.  So 12 7 

feet and he's giving you a flavor that's the wrong flavor. 8 

  CHAIRMAN GRIFFIS:  I agree.  I think we'll just 9 

be specific in terms of you're estimating plus or minus 12 feet 10 

to a fence that, my understanding of the site plan, correct me 11 

if I'm wrong, is to the tennis courts which is not the property 12 

line, is that correct? 13 

  MR. GRESHAM:  That's correct. 14 

  CHAIRMAN GRIFFIS:  So it's actually a measurement 15 

that's telling the distance away from a fence that doesn't -- 16 

  MR. GRESHAM:  It gives you a sense of the size of 17 

the rear yard. 18 

  MR. DRAUDE:  May I speak to that? 19 

  CHAIRMAN GRIFFIS:  Well, no, I don't think it 20 

does. 21 

  MR. BROWN:  And it doesn't even do that, Mr. 22 

Chairman. 23 

  MR. DRAUDE:  May I be --  24 

  CHAIRMAN GRIFFIS:  And I'd uphold that objection. 25 
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  Yes, sir? 1 

  MR. DRAUDE:  May I be heard on the objection?  2 

Let me make clear what the appellant's position is here. 3 

  The site plan shows you a 25 foot rear yard 4 

measured from the rear of the house to the property line.  What 5 

it does not show you is that there is a bay on the rear of the 6 

house that protrudes three feet 1 inches into the rear yard. 7 

  Now, the zoning regulations require that the rear 8 

yard be clear to the sky and unobstructed by any other 9 

structures, unoccupied by any other structures.  Our contentions 10 

is that that bay is a structure occupying what should have been 11 

part of the rear yard. 12 

  The site plan also shows that at the rear 13 

property line there is a fence and tennis court, or part of a 14 

fence and tennis court that intrude into what is counted as the 15 

rear yard under the zoning regulations.  That, too, is a 16 

structure that intrudes into the rear yard. 17 

  It doesn't really matter by much, or you could 18 

probably scale it off the plan.  And all that the 12 foot 19 

dimension shows you is that the distance between that bay and 20 

that fence, essentially showing you that there is not, in fact, 21 

a 25 foot rear yard on this project that is unobstructed by 22 

other structures and is also required to go from side -- expand 23 

the full width of the yard.  That's the purpose of the evidence. 24 

 It's to give you -- the 12 feet is -- we know it's not measured 25 
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to the property line. It's just to show you the dimension 1 

between the two structures that intrude into the rear yard. 2 

  CHAIRMAN GRIFFIS:  Right.  And what I would do is 3 

just question you in terms of what you're throwing around.  4 

You've indicated that it's showing a rear yard.  You're 5 

indicating that the tennis court fence is a structure impeding 6 

on the rear yard.   7 

  I think the Board is clear enough on what we're 8 

seeing and what, frankly, we're not seeing in this photograph.  9 

And then if I can interject my own view of this -- 10 

  MR. DRAUDE:  Mr. Chair, I was referring to the 11 

drawings, not the photographs. 12 

  CHAIRMAN GRIFFIS:  Yes, I understand. 13 

  MR. DRAUDE:  If you look at the drawings-- 14 

  CHAIRMAN GRIFFIS:  You're objection  to posing 15 

the same.  I mean, and you're going to two different issues and 16 

I think you ought to pursue, first of all, the bay on the back 17 

of the building.  It isn't showing on the site plan and move 18 

ahead with that. 19 

  This photograph doesn't give me any context in 20 

terms of where that is with the building.  I don't see a rear 21 

wall here.  This doesn't place the fence at all for me.  There's 22 

a tree there. I'm not sure where the measuring point is.  That 23 

may be some of where you want to go with this. 24 

  MR. DRAUDE:  All right. 25 
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  Drawing A-6 shows you the bay on the rear of the 1 

building.  Drawing A-1.1 shows you where it is located on the 2 

eastern side of the rear of the building.  And I'll let Mr. 3 

Gresham walk through several photographs of that bay. 4 

  MR. GRESHAM:  In order to place the bay in 5 

context, it would be most easy to look first at photograph 7, 6 

which was taken at the left rear corner of the house looking 7 

roughly west.  The corner you see there is the corner of the 8 

house and you see the bay projecting, plus or minus three feet 9 

out from the face of the house. 10 

  My point in raising this on the rear yard and 11 

it's tough to figure out exactly where finished grade will be, 12 

but it looks like the bottom of it is below finished grade at 13 

that point also.   14 

  It's show on the drawings on each of the floor 15 

plans as being full height space, so it's not even technically a 16 

window.  It is actually a bay. 17 

  You can see that here on sheet A-6 a the rear of 18 

the building and it was pointed out as being part of the 19 

breakfast nook.  It does not show up on the site plan that 20 

documents having a 25 deep rear yard. 21 

  I think we've beat the bay up enough at this 22 

point.  Okay. 23 

  R-1-A zoning requires a minimum side yard of 8 24 

feet.  Site plans show no encroachments -- several encroachments 25 
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can be seen from the plans and the actual house. 1 

  On the west side of the building there is a 2 

second entry porch on the wing that has a second floor deck 3 

above it.  It's shown as being five feet deep and 11 feet wide. 4 

 It is not shown on the site plans. 5 

  If you'll notice on the site plan it's dimension 6 

22 feet from the rear wall to the front of the wing.   7 

  If you look at sheet A-1.1 to the right of the 8 

family room there's a string of three dimensions that say 7 feet 9 

8 inches, 6 feet 8 inches, and 7 feet 8 inches. Added up, it's 10 

22 feet.  The porch sits in front of that in this area right 11 

here.  And it's not dimensioned specifically, a scale says it's 12 

5 feet, so plus one is 5 feet. 13 

  The site plan shows the 8 foot setback touching 14 

the corner of the building without the porch.  Now you can 15 

actually do your math, simply geometry and find out that -- if 16 

it is a 5 foot dimension encroaches into the side yard by about 17 

a foot and a half. 18 

  In addition, there are a number of window wells 19 

adjacent to the front door, adjacent to the chimney on the rear 20 

wing.  These may or may not be encroachment per the zoning 21 

regulations, but they're one more indication that the bulk of 22 

the house -- how the bulk of the house fits on the lot. 23 

  One of the dimensions that was objected to on the 24 

tapes here earlier showed that from the fence, which is not on 25 
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the property line, to the edge of the window well was about 4 1 

feet, 4? feet.  Very, very round figures so as not to provoke 2 

objections. 3 

  Anyway.  So, we've been through how the numbers 4 

of stories could be measured on this house.  If you believe that 5 

the front of the house is 35 feet wide, it's measured from the 6 

garage area.  If you believe that the building height is 7 

measured from the same point, the builder's own drawings 8 

indicate that it's greater than 40 feet. 9 

  The minimum lot size issue would be a mute point 10 

if every other zoning condition were met.   11 

  The rear yard, I believe, is fairly clearly an 12 

encroachment by the bay.  And the side yards a fairly clear 13 

encroachment by drawings that were not shown on the site plan 14 

that was submitted for approval, but exist on other drawings and 15 

exist in the field.  I don't believe those meet zoning 16 

regulations either. 17 

  Thank you. 18 

  CHAIRMAN GRIFFIS:  Thank you, Mr. Gresham. 19 

  Yes, questions. 20 

  COMMISSIONER MITTEN:  I just want to be sure that 21 

I understand the drawing A-3, the front elevation.  And as I 22 

look at that, the full width that is showing there, are you 23 

saying that a part of what we're seeing, which would be on the 24 

right hand side of the drawing, is the rear wing? 25 
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  MR. GRESHAM:  Yes, ma'am.  This is dimensioned on 1 

the site plan, this front part is dimensioned 35 feet.  There's 2 

a string goes right through the middle of the building.  And 3 

then there's an 11 foot wing that comes out to the side. 4 

  When you look at in elevation, 35 feet starts 5 

from this corner where you see the corner work here and ends at 6 

this point.  So this large gable spans the 35 feet.  This 7 

smaller gable occurs on the wing in the rear. 8 

  COMMISSIONER MITTEN:  Thank you. 9 

  CHAIRMAN GRIFFIS:  Questions?  Very good.  Thank 10 

you, gentlemen. 11 

  MS. BROWN:  Mr. Chairman, at this point would you 12 

take cross examination or should we -- 13 

  CHAIRMAN GRIFFIS:  You beat me to it.  14 

Absolutely.  Yes.  We'll move to cross examination. 15 

  I guess do we want to start with Mr. Brown or -- 16 

  17 

  MR. BROWN:  No, I'll defer to corp counsel. 18 

  CHAIRMAN GRIFFIS:  Corporation counsel.  Very 19 

good.  Have patience. 20 

  MR. BROWN:  Ms. Brown. 21 

  CHAIRMAN GRIFFIS:  Have patience with me. 22 

  MS. BROWN:  Mr. Gresham, you indicated your 23 

familiarity with the -- 24 

  CHAIRMAN GRIFFIS:  Hold on. There we are. 25 
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  MS. BROWN:  Mr. Gresham, you indicated your 1 

familiarity with the District of Columbia zoning regulations.  2 

Are you familiar with how the District of Columbia defines the 3 

measuring point for the building specifically? 4 

  MR. GRESHAM:  My experience and reading the 5 

zoning ordinance, again, just to make sure that it was 6 

absolutely here, is it's measured from the center of the front 7 

of the building.  Very specific. 8 

  MS. BROWN:  And the front of the building from 9 

your experience with the District of Columbia zoning regulations 10 

is what? 11 

  MR. GRESHAM:  The front of the building is what 12 

most people think the front of the building is, it is that part 13 

of the building that fronts on the street. There are a number of 14 

different ways that you can establish that, depending on whether 15 

it's a corner lot or a -- you know, in line lot, or whether it's 16 

on a cul-de-sac.  But I cannot quote you chapter and verse. 17 

  MS. BROWN:  And it was your testimony that the 18 

only portion that fronts the street in this case is a portion of 19 

the building? 20 

  MR. GRESHAM:  It is my testimony that the front 21 

elevation is that portion that contains what you would see here 22 

in this elevation as the garage doors, the large bay above that, 23 

the bay above that, the front doors here, the porch above those 24 

but delineated by this point line right here, which is the edge 25 
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of the front of the building.  The rest of it being some 32 feet 1 

back from the front. 2 

  MS. BROWN:  Okay.  And do you know if there can 3 

be more than one front to a building? 4 

  MR. GRESHAM:  Yes, there can be. 5 

  MS. BROWN:  And in what situations does that 6 

occur? 7 

  MR. GRESHAM:  On corner lots, is a good example 8 

of it. 9 

  MS. BROWN:  And this property at Chesapeake 10 

Street does not have more than one front, is that correct? 11 

  MR. GRESHAM:  I don't believe so. 12 

  MS. BROWN:  Okay.  Mr. Gresham, in reviewing the 13 

District of Columbia zoning regulations in preparation to give 14 

expert testimony today do you know -- strike that. 15 

  Do you know whether or not there is a specific 16 

definition as to what constitutes the front for purposes of this 17 

measurement? 18 

  MR. GRESHAM:  The definitions I looked at did not 19 

specifically spell out a hard and fast applies in all cases rule 20 

for defining the front of the building or measuring the front of 21 

the building. 22 

  MS. BROWN:  And are you familiar with the 23 

secondary definitions that are incorporated into the District of 24 

Columbia's zoning regulations? 25 
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  MR. GRESHAM:  I am familiar with some of them, 1 

probably not all of them. 2 

  MS. BROWN:  Okay.  Well, tell me what are the 3 

secondary definitions that you're familiar with? 4 

  MR. GRESHAM:  For example, if a lot is less than 5 

the 7500 square feet, 75 feet that I mentioned earlier, the 6 

Zoning Administrator has discretion as long as it's 80 percent 7 

of that to apply -- to allow construction, as a good example. 8 

  As I said, I don't -- I'm not real good at 9 

quoting these things chapter and verse.  I don't have all these 10 

in front of me right now. 11 

  MS. BROWN:  Okay.  I'm simply asking you from 12 

your -- proffer -- from counsel's proffer that you would be 13 

testifying as an expert in zoning in the District of Columbia. 14 

  Let me ask you this, isn't it correct that where 15 

there is no specific definition within the regulations that you 16 

must then look to the Webster's Unabridged Dictionary? 17 

  MR. GRESHAM:  I don't recall that statement 18 

specifically.  Generally I apply the approach that if something 19 

is not defined specifically, I either call and ask for a 20 

definition of it or use a common sense definition. I feel like 21 

the common sense interpretation of what the front of this house 22 

is is what I've stated I believe it is. 23 

  MS. BROWN:  And the common sense definition in 24 

your view could differ from the common sense definition of the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 198 

administrators of the zoning regulations, couldn't they? 1 

  MR. GRESHAM:  Yes, they could. 2 

  MS. BROWN:  If I told you that the Webster's 3 

Dictionary definition of the front meant that part facing -- and 4 

facing is defined as that part which is viewed from the point of 5 

the spectator -- 6 

  MR. GRESHAM:  Uh-huh.   7 

  MS. BROWN:  And I took you out to the curb on 8 

Chesapeake Street and you became the spectator of that property, 9 

I believe if we look at H, what is marked as H-A-3 that is what 10 

you would see from Chesapeake Street, is that not correct, from 11 

the cul-de-sac? 12 

  MR. GRESHAM:  It depends on where you stand in 13 

the cul-de-sac.  I would like to point you to photographs 1 and 14 

2 that I took of the house.  If you don't have them right there, 15 

there's 1 and there's 2.  That's what I would call the front of 16 

the house. 17 

  MS. BROWN:  If you stood -- 18 

  MR. GRESHAM:  And that's from two different 19 

perspectives. 20 

  MS. BROWN:  If you stood directly in front of the 21 

house in the middle of the cul-de-sac, the view that you would 22 

see as a spectator would be exactly what's on the easel, is that 23 

not correct? 24 

  MR. GRESHAM:  Well, my drawings are not here.  25 
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Let me look at the site plan, and I can give you a better idea. 1 

  If you were to stand at the center of the cul-de-2 

sac on Chesapeake Street, assuming that it is a perfect circle 3 

in the arc there, you would see predominately this elevation of 4 

the building.  In fact, my interpretation of where you would 5 

stand would be approximately there at scale and part of this 6 

face of the building would be obscured by what I consider the 7 

fronto f the building. 8 

  MS. BROWN:  Part of it would be obscured, but you 9 

would be able to see the entire width of the house, would you 10 

not? 11 

  MR. GRESHAM:  I don't think so.  But, frankly, 12 

you're asking me to speculate and I haven't been able to locate 13 

the exact center and stand there, so -- 14 

  MS. BROWN:  Using the definition of the front of 15 

the house as that portion facing the street, what portion of 16 

what you described as a wing does not face the street? 17 

  MR. GRESHAM:  Well, if you'll -- here we can -- 18 

sorry, I forgot the mike.   19 

  If you look and extend this face of the building 20 

out, you'll see -- 21 

  CHAIRMAN GRIFFIS:  Mr. Gresham? 22 

  MR. GRESHAM:  Yes. 23 

  CHAIRMAN GRIFFIS:  Turn around so the Board can 24 

see the drawing. 25 
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  MR. GRESHAM:  Sorry.  I'm addressing too many 1 

parties. 2 

  If you were to take this wing and extrapolate it 3 

out and I'm approximating that by using the scale, you will see 4 

that this extends out to about the corner of the property so 5 

that this is really facing on the adjacent property, not on the 6 

street. 7 

  MS. BROWN:  Well, on the plans, Mr. Gresham, that 8 

were submitted to the District, turning back to A-3, does that 9 

depict the front elevation of the building? 10 

  MR. GRESHAM:  A-3 is a drawing that is, in fact, 11 

a front elevation of the house. 12 

  MS. BROWN:  Okay.  And using what is demonstrated 13 

on that drawing, where in your view would the middle of the 14 

building lie? 15 

  MR. GRESHAM:  Okay.  I don't want to mince words 16 

here. Our definition is it falls roughly here.  If you take 44 17 

feet wide from this point, the outside edge here excluding the 18 

chimney, and the outside edge over here excluding this chimney, 19 

the point will fall literally right about here, just inches to 20 

the right of the retaining wall to the right of the garage 21 

doors. 22 

  MS. BROWN:  Now, when you say inches to the 23 

right, you mean -- 24 

  MR. GRESHAM:  Inches towards the front door. 25 
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  MS. BROWN:  Inches towards the front door. 1 

  MR. GRESHAM:  Right in this area right here. 2 

  MS. BROWN:  So it actually would fall above the 3 

retaining wall? 4 

  MR. GRESHAM:  Barely, yes. 5 

  MS. BROWN:  But it would be above the retaining 6 

wall? 7 

  MR. GRESHAM:  Barely.  That's based on my taking 8 

drawings and scaling them.  I've not been able to survey it in 9 

the field. 10 

  MS. BROWN:  Using that middle point, which you -- 11 

assuming the width of the building is what is before the Board 12 

at this point, where would that -- how many stories would be 13 

counted? 14 

  MR. GRESHAM:  Okay.  If I understand your 15 

question, you want me to say how many stories would there be if 16 

you started here -- on the top of the retaining wall? 17 

  MS. BROWN:  There is correct. 18 

  MR. GRESHAM:  If you started there, there would 19 

be three stories. 20 

  MS. BROWN:  Thank you. 21 

  And did you do any assessment or can you tell me 22 

whether or not the house would then be less than 40 feet in and 23 

including the very top most portion? 24 

  MR. GRESHAM:  Actually, no, I did not assess it 25 
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that way because my interpretation is that was the wrong way to 1 

measure the point that's the center of the front of the house. 2 

  MS. BROWN:  Mr. Gresham, the finished grade is 3 

actually -- well, let me ask you this, are you familiar with the 4 

original topography or the natural topography of that lot? 5 

  MR. GRESHAM:  Not intimately, but I've walked and 6 

driven by it. 7 

  MS. BROWN:  And if the finished grade were to lie 8 

as close to the natural grade as possible, that would also be at 9 

that point somewhere just above the retaining wall, would it 10 

not? 11 

  MR. GRESHAM:  My guess is no.  But, frankly, 12 

that's based on a tremendous amount of speculation because, you 13 

know, I didn't go back and see how quickly the grade rose. 14 

  MS. BROWN:  Okay. 15 

  MR. GRESHAM:  It would take a topographic survey. 16 

  MS. BROWN:  Mr. Gresham, you're not aware that 17 

the garage was specifically excavated to accommodate District of 18 

Columbia zoning laws requiring off-street-parking, are you? 19 

  MR. GRESHAM:  No. 20 

  MS. BROWN:  Okay.  Just one final question.  Are 21 

you familiar with the wall test report that was conducted at the 22 

site? 23 

  MR. GRESHAM:  I have seen a copy of a survey that 24 

was generated by the wall test report. 25 
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  MS. BROWN:  And do you have any reason to believe 1 

that that wall test report is inaccurate? 2 

  MR. GRESHAM:  If I could, I'd like to look at it 3 

so that I can explain -- yes, I believe there's some issues with 4 

it, but I can't tell you it's inaccurate because I don't know 5 

specifically what the surveyor who prepared it was asked to do. 6 

  MS. BROWN:  Ladies and gentlemen, the District 7 

has copies of the wall test that are -- actually we're not 8 

submitting them at this point because I don't have the original 9 

with me. I came down without it, and I cannot tell you 10 

specifically what the -- it was reduced to legal size from its 11 

original size, so therefore it's not actually to scale. 12 

  CHAIRMAN GRIFFIS:  Yes.  We have a full size, a 13 

to scale copy of it which we can -- 14 

  MS. BROWN:  Then may I submit the copies to the 15 

Board so that you're familiar with -- 16 

  MR. DRAUDE:  I would like to see it before they 17 

get to submit it.  I'm not sure that they can submit it through 18 

cross examination since Mr. Gresham, obviously, didn't do it. 19 

  CHAIRMAN GRIFFIS:  That's a good point.  I 20 

actually wanted to speak briefly, Ms. Brown, in terms of having 21 

him review this test, you know he was proffered but not accepted 22 

as an expert witness.  So I would advice you to take that into 23 

consideration specifically in the cross and the questions that 24 

are coming forth. 25 
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  If you wanted him to speak very briefly on how is 1 

this going to part of the testimony that he gave in terms of the 2 

wall test, that would be appropriate.  But other than that, it 3 

may need to come up otherwise. 4 

  MS. BROWN:  Mr. Gresham gave some testimony as to 5 

measurements, rear yard measurements and based on the site plan 6 

that was demonstrated up there.  We also would like to submit 7 

the wall test report.  He indicates that he was familiar with 8 

it, but he would like to take a look at it prior to this. 9 

  CHAIRMAN GRIFFIS:  Okay.  I would suggest that it 10 

would be very appropriate in our next step when we hear from the 11 

Zoning Administrator to submit it at that point. 12 

  MS. BROWN:  Which is where I intended to 13 

introduce this. 14 

  CHAIRMAN GRIFFIS:  Exactly. 15 

  MS. BROWN:  But since Mr. Gresham indicated that 16 

he's familiar with it, I introduced it. 17 

  MR. GRESHAM:  Should I -- 18 

  CHAIRMAN GRIFFIS:  Well, let me ask you again, as 19 

Mr. Gresham is not an expert witness do you want him to review 20 

this and give his reaction? 21 

  MS. BROWN:  If we have established with no 22 

uncertainty that he is not being accepted as an expert, then 23 

I'll withdraw the question and move forward. 24 

  CHAIRMAN GRIFFIS:  Thank you. 25 
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  MR. DRAUDE:  I think it's quite clear we didn't 1 

even try to qualify him as a surveyor.  You know, I'll have 2 

serious questions when they try to introduce this into evidence, 3 

but I really don't think they can get it in through Mr. 4 

Gresham's cross examination. 5 

  CHAIRMAN GRIFFIS:  I'd agree.  Shall we move on. 6 

  MS. BROWN:  I have nothing further. 7 

  CHAIRMAN GRIFFIS:  Good.  Mr. Brown? 8 

  MR. BROWN:  Just a couple of questions. 9 

  CHAIRMAN GRIFFIS:  Could you turn on a mike 10 

that's close to you?   11 

  MR. BROWN:  Again, your unfamiliarity with the 12 

zoning regs, so you weren't aware that an undefined term you're 13 

required to rely on Webster's Unabridged Dictionary, is that 14 

correct, Mr. Gresham? 15 

  MR. GRESHAM:  Yes, that's what I said. 16 

  MR. BROWN:  Okay.  So you're required to-- you 17 

now admit you're required to refer to the Unabridged Dictionary 18 

rather than common sense? 19 

  MR. GRESHAM:  No, I didn't say that.  You said 20 

that, and it may be in there.  I'm not questioning that. 21 

  MR. BROWN:  So, I guess it's easier -- you're not 22 

familiar with section 199.2 of the zoning regs? 23 

  MR. GRESHAM:  As I've said, I am not intimately 24 

familiar with things chapter and verse. 25 
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  MR. BROWN:  So you aren't unfamiliar that there 1 

are projections that are allowed into required yards? 2 

  MR. GRESHAM:  Chimneys are allowed to be 3 

projected into required yards.  Their trim can be cantilevered. 4 

 For example, when you measure this building, you measure it at 5 

the foundation.  There is a cornice line that overhangs it, 6 

there's a lot of exceptions like that. 7 

  MR. BROWN:  You're aware that -- 8 

  CHAIRMAN GRIFFIS:  Can I interrupt you just for a 9 

second? 10 

  MR. BROWN:  Well, because he's giving testimony 11 

that indicates -- 12 

  CHAIRMAN GRIFFIS:  I understand.  But let me just 13 

-- if I can give you a little direction.   14 

  In that we have not bestowed upon Mr. Gresham the 15 

honor of being an expert witness, I would ask your leniency in 16 

terms of the aggressiveness of the questions.  Frankly -- well, 17 

I'll let it go at that. 18 

  MR. BROWN:  No, I don't think I have any more 19 

questions for Mr. Gresham.  I did have a couple of questions for 20 

Mr. Grinstead. 21 

  CHAIRMAN GRIFFIS:  Go ahead. 22 

  MR. BROWN:  Mr. Grinstead, you testified that in 23 

early October you were aware and reviewed building permit plans 24 

that were pending on this property, is that correct? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 207 

  MR. GRINSTEAD:  That's correct.  That's correct. 1 

  MR. BROWN:  And then on October 7, 2000 you 2 

penned a letter to DCRA, I believe Mr. Noble, citing alleged 3 

zoning violations based on your review of those plans? 4 

  MR. GRINSTEAD:  Actually, I believe it was to Mr. 5 

Noble's predecessor, who had left by that time.  But it was 6 

delivered to Mr. Noble, whoever took that job. 7 

  MR. BROWN:  And then sometime shortly after that 8 

you were aware that construction began at the site, correct? 9 

  MR. GRINSTEAD:  Yes. 10 

  MR. BROWN:  That was still October of 2000? 11 

  MR. GRINSTEAD:  I believe so, yes. 12 

  MR. BROWN:  Okay.  And then you testified that 13 

sometime again during October of 2000 you became aware that a 14 

permit, a building permit had been issued for the construction 15 

of the house? 16 

  MR. GRINSTEAD:  Actually, I don't think I 17 

testified to that. I testified that a permit was shown to me 18 

when they tried to move heavy equipment on the property. I 19 

didn't question that permit, but that permit was, as I later 20 

found out, was only for the excavation.  That permit did not 21 

include the construction of the building. 22 

  I had no knowledge that a building permit had 23 

been filed at that point.  But I don't know when--I forget now 24 

when it was -- when it was approved. I think sometime later in 25 
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October. 1 

  MR. BROWN:  October 13th according to your appeal. 2 

  But you're aware construction was ongoing in 3 

October of 2000? 4 

  MR. GRINSTEAD:  That is correct. 5 

  MR. BROWN:  All right.  And you consulted an 6 

attorney at some point after construction began? 7 

  MR. GRINSTEAD:  That was only for the purpose of 8 

lot size issues, for whether the lot was buildable. 9 

  MR. BROWN:  Okay.  And you received no response 10 

from your original October 7th letter with the District? 11 

  MR. GRINSTEAD:  That is correct? 12 

  MR. BROWN:  And so you penned another letter four 13 

months later, on February 19th, to I believe Mr. Johnson? 14 

  MR. GRINSTEAD:  That's correct. 15 

  MR. BROWN:  Okay.  And you receive no response 16 

from that letter. 17 

  MR. GRINSTEAD:  I did receive a response from 18 

that letter. I received a prompt response from that letter. 19 

  MR. BROWN:  A phone call? 20 

  MR. GRINSTEAD:  I received a response from DCRA, 21 

a letter from DCRA indicating that my concerns were being 22 

reviewed.  And then Mr. Johnson called me by phone to tell me 23 

that he was looking into it personally. 24 

  MR. BROWN:  And what date was that? 25 
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  MR. GRINSTEAD:  When that phone call came? 1 

  MR. BROWN:  Yes. 2 

  MR. GRINSTEAD:  Well, it must -- it was sometime 3 

very shortly after I received the letter from the District. 4 

  MR. BROWN:  Which letter is this?  The May 14th 5 

letter from -- 6 

  MR. GRINSTEAD:  No, no, no.  There was a letter 7 

that I received from -- from I believe it was a Ms. Davis.  We 8 

did not put that in the record.  But I did receive a letter from 9 

DCRA and from the Mayor's office indicating that my concerns 10 

were being -- were being reviewed.  I can find that letter 11 

shortly. I have it with me. 12 

  That letter was dated, as I recall I looked at it 13 

earlier today, I think it was dated February 28th and mailed on 14 

-- 15 

  MR. BROWN:  At that point when you received -- 16 

  MR. GRINSTEAD:  It was dated on February 28th and 17 

the postmark for the envelop indicates it was mailed on March 18 

3rd -- March 2nd. 19 

  MR. BROWN:  I mean, at some point I'd like to get 20 

a copy of that.  But at that point the house was under 21 

construction, is that correct? 22 

  MR. GRINSTEAD:  That's correct. It was only about 23 

that time that I was beginning -- because it was being framed in 24 

and I was beginning to see the actual height that it was rising 25 
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to.  I didn't -- I wasn't aware when it first started, you know, 1 

in October there was a hole.  And in November there might have 2 

been a -- a -- a foundation.  And later on, as time went on, it 3 

kept going up and kept going up.  A new eve kept getting put on, 4 

a another wing kept getting put on. 5 

  MR. BROWN:  But didn't you previously in October 6 

2000 raise the height issue? 7 

  MR. GRINSTEAD:  I have raised the height issue 8 

because it looked to me it was a four story house. 9 

  MR. BROWN:  Okay.   10 

  MR. GRINSTEAD:  But I couldn't tell that for a 11 

fact -- 12 

  MR. BROWN:  But in October 2000 you had 13 

identified the height as -- 14 

  MR. GRINSTEAD:  Indeed I had -- 15 

  MR. BROWN:  That's all I need to know. 16 

  MR. GRINSTEAD:  -- and that's why I wanted to 17 

talk to the DCRA to hear what they had to say about that issue. 18 

 But, unfortunately, I didn't hear from them. 19 

  MR. BROWN:  That's all I have. 20 

  COMMISSIONER MITTEN:  Mr. Chairman, I think it 21 

would be helpful for the Board as well to have the letters from 22 

DCRA and the Mayor's office that Mr. Grinstead received, just so 23 

we have the whole picture of the chronology. 24 

  MR. GRINSTEAD:  Do you want the ones from the 25 
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Mayor's office, too? 1 

  COMMISSIONER MITTEN:  Yes. 2 

  MR. GRINSTEAD:  That was just a card, I believe. 3 

  COMMISSIONER MITTEN:  Something I meant to 4 

request earlier is whether or not, Mr. Grinstead, you have 5 

anything in writing from your neighbors. You said that they were 6 

supporting you in this.  Do you have anything in writing that 7 

indicates their support? 8 

  MR. GRINSTEAD:  No, I didn't get anything in 9 

writing.  Two of them, at least, are here today to speak to that 10 

issue if it's of concern. 11 

  COMMISSIONER MITTEN:  I don't think there's an 12 

appropriate time when they could be able to do that, but -- 13 

  MR. DRAUDE:  Do you find the Mayor's? 14 

  MR. GRINSTEAD:  No, let me find the Mayor's. 15 

  CHAIRMAN GRIFFIS:  I think we should move on here 16 

from the Zoning Administrator. 17 

  MR. DRAUDE:  We have the original of the letter 18 

and original of the card from the Mayor's office.  We'd like not 19 

to have to give those up.  Can the staff -- 20 

  CHAIRMAN GRIFFIS:  Is there a signature -- we'll 21 

make copies of it and get you back the originals.  I don't think 22 

we need the originals for the case.  Thanks. 23 

  COMMISSIONER MITTEN:  Can we make sure that the 24 

appellee and the intervenor get copies of that as well? 25 
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  CHAIRMAN GRIFFIS:  Ms. Brown, are you prepared to 1 

-- 2 

  MS. BROWN:  Yes. 3 

  CHAIRMAN GRIFFIS:  Good.  Ms. Brown, also before 4 

we begin, I think on our time subtracting all of our 5 

interruptions, we have about 30 minutes for you.  So if we can 6 

keep it within that window, and then we'll have 30 minutes for 7 

the owner. 8 

  MS. BROWN:  First of all, before I begin the 9 

testimony, may I give the District's brief opening? 10 

  The District of Columbia believes that this a 11 

very simple case.  It's simply a question of where the 12 

appropriate place to measure is.  The question is how many 13 

stories there are based on the correct method of measurement and 14 

the question is whether or not this structure, this building, 15 

constitutes a building less than 40 feet. 16 

  We will take the testimony of Mr. Toye Bello and 17 

from Mr. Michael Johnson who will demonstrate that based on the 18 

District of Columbia's regulations the Administrator's 19 

application of the regulations, his authority to adjust through 20 

those regulations indicate that this house was built according 21 

to the plans or the permit was issued, rather, according to the 22 

plans submitted and that even after a stop work order was 23 

issued, a secondary review was taken of the plans and the 24 

construction, the District of Columbia was confident that the 25 
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permit was properly issued. 1 

  I'd like to start with Mr. Bello 2 

  Would you please identify yourself. 3 

  MR. BELLO:  Toye Bello, the reviewer of the 4 

application. 5 

  MS. BROWN:  Mr. Bello, how long have you been 6 

employed with the District of Columbia, Office of Zoning? 7 

  MR. BELLO:  Eleven years approximately. 8 

  MS. BROWN:  Okay.  And how would you categorize 9 

your familiarity with D.C. zoning laws? 10 

  MR. BELLO:  I'm quite comfortable.  Thank you. 11 

  MS. BROWN:  Without going into any detail, would 12 

it be acceptable that the Board accepts Mr. Bello as working on 13 

a daily basis with zoning interpreting and applying zoning 14 

regulations? 15 

  CHAIRMAN GRIFFIS:  I think we'd accept that fact. 16 

  MS. BROWN:  Mr. Bello, are you personally 17 

familiar with 2944 Chesapeake Street? 18 

  MR. BELLO:  Yes, I am. I reviewed the 19 

application. 20 

  MS. BROWN:  Okay.  And do you know what the 21 

minimum lot size requirements are with that location? 22 

  MR. BELLO:  Whereas the requirement is 7500 23 

square feet for the underlying zone, I think it's been pointed 24 

out that under 401.2 that an 80 percent rule applied here and a 25 
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consent letter was attached to the application consistent with 1 

that section. 2 

  MS. BROWN:  Okay.  Are the minimum side 3 

requirements for this zoning district 8 feet? 4 

  MR. BELLO:  That is correct, on both sides. 5 

  MS. BROWN:  And the rear requirements are what? 6 

  MR. BELLO:  It's 25 feet. 7 

  MS. BROWN:  Okay.  The number of stories 8 

permitted in R-1-A district? 9 

  MR. BELLO:  It's three stories. 10 

  MS. BROWN:  Okay.  And what is the height 11 

limitation? 12 

  MR. BELLO:  Forty feet measured to the ceiling of 13 

the top story. 14 

  MS. BROWN:  And based on your review of the plans 15 

that were submitted for issuance of the permit, the construction 16 

permit of this property, did the plans comply with the zoning 17 

regulations? 18 

  MR. BELLO:  Yes, they did. 19 

  MS. BROWN:  Okay.  Did you personally review the 20 

plans with regard to the height restrictions? 21 

  MR. BELLO:  Yes, ma'am, I did. 22 

  MS. BROWN:  Side restrictions, side yard 23 

restrictions? 24 

  MR. BELLO:  Yes, I did. 25 
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  MS. BROWN:  Story limitations? 1 

  MR. BELLO:  Yes, I did. 2 

  MS. BROWN:  And rear yard requirements? 3 

  MR. BELLO:  Yes, I did. 4 

  MS. BROWN:  At the time that the drawings were 5 

submitted, was there a bay window included in the drawings that 6 

you reviewed? 7 

  MR. BELLO:  The bay window was not reflected in 8 

the surveyor's plans.  But it was reflected on the floor plan of 9 

the drawings. 10 

  MS. BROWN:  And did that bay window protrude into 11 

the 25 feet allowable space in the rear yard? 12 

  MR. BELLO:  It does, but it's within the 13 

flexibility or authority of the Zoning Administration under 14 

407.1 15 

  MS. BROWN:  And what specifically is that 16 

authority? 17 

  MR. BELLO:  407.1 allows the Administrator the 18 

flexibility of ten percent of linear requirements, which 19 

specifically is the required rear yard under 404. 20 

  MS. BROWN:  Okay.  Similarly, were there chimneys 21 

included in the drawings that were submitted for review? 22 

  MR. BELLO:  Yes, ma'am, there were. 23 

  MS. BROWN:  Okay.  And did those chimneys 24 

protrude into the side yard? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 216 

  MR. BELLO:  They do, but this -- chimneys are an 1 

allowed projection into required yards, as I believe section 25 2 

-- I can find that specific section for you.  The relevant 3 

section would be 2502.8 which allows a 2 foot projection into a 4 

required yard. 5 

  MS. BROWN:  Okay.   6 

  CHAIRMAN GRIFFIS:  Can you just repeat the 7 

section again? 8 

  MR. BELLO:  2502.8. 9 

  CHAIRMAN GRIFFIS:  Thank you. 10 

  MS. BROWN:  Mr. Grinstead and Mr. Gresham 11 

testified that the lot size was actually less than the minimum 12 

lot size required.  Was there any -- first of all, is that 13 

accurate? 14 

  MR. BELLO:  Technically not.  I think their 15 

testimony also validates the applicability the section that 16 

allows the 80 percent rule, which I believe is 402.1 17 

  MS. BROWN:  Okay.  So it's your testimony that 18 

the lot size was less than 7500 square feet, but approvable? 19 

  MR. BELLO:  In compliance with 401.2 -- not 402.1 20 

 Excuse me. 21 

  MS. BROWN:  Okay.  Other than the matters that 22 

you just indicated where the Zoning Administrator's flexibility 23 

authority was exercised, did you note any violations of zoning 24 

regulations in the proposed plans as submitted? 25 
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  MR. BELLO:  No, ma'am. 1 

  MS. BROWN:  Okay.  Since the drawings that were 2 

submitted and reviewed by you which led to the permits being 3 

issued, have you become aware of any violations, any zoning 4 

violations at that location? 5 

  MR. BELLO:  No, we haven't.  We actually have 6 

been receiving phone calls from individuals about this project 7 

before we even got a permit filed.  So this project was reviewed 8 

on very strict scrutiny.  And subsequently upon consistent 9 

complaint, we issued a stop work order to overview our approval 10 

just to effect a wall test report.  And still subsequently 11 

concluded that the project complied with all aspects of the 12 

zoning regulations. 13 

  MS. BROWN:  Okay.  With regard to the building 14 

height, Mr. Bello, what is the method of measurement that is 15 

used by the Office of Zoning? 16 

  MR. BELLO:  Well, in accordance with what the 17 

regulations allow, it's the midpoint of the front of the 18 

building at finished grade measured to the ceiling of the top 19 

story. 20 

  MS. BROWN:  Okay.  At any point feel free to use 21 

Mr. Gresham's -- Mr. Grinstead's exhibits if it makes it easier 22 

to explain. 23 

  MR. BELLO:  Sure.  The history of interpretation 24 

has been that the front of the building spans the entire width 25 
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of a building and not a partial.  And consistent with that, a 1 

midpoint as the architect testified, would put us at the top of 2 

the retained area of the site.  And from that point is where the 3 

measurement is taken. 4 

  MS. BROWN:  Okay.  And if you used the midpoint, 5 

if you used that interpretation of the regulations and the 6 

midpoint is what the intervenor's counsel has now placed on the 7 

easel with some red markings, would that accurately reflect the 8 

point at which your measuring occurred? 9 

  MR. BELLO:  No, ma'am.   10 

  MS. BROWN:  Okay.  Can you show where your 11 

measurement would have been taken? 12 

  MR. BELLO:  The measurement would have been taken 13 

at the elevated point of the retained area. 14 

  CHAIRMAN GRIFFIS:  You want to stand up and just 15 

point to the general area? 16 

  MR. BELLO:  Sure. 17 

  CHAIRMAN GRIFFIS:  Or the specific, for that 18 

matter. 19 

  So Ms. Brown has indicated A-3 is up there that 20 

has now been marked up with red pen indicating of two things, 21 

generally.  One is the dimension from this elevation from left 22 

to right, and also a dimension height.  But the point of 23 

elevation -- well, actually, I won't go any further.  You can -- 24 

  MR. BELLO:  Well, the finished grade would be -- 25 
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  COMMISSIONER MITTEN:  You're going to need to 1 

speak into a microphone. 2 

  MR. BELLO:  I'm sorry.  The finished grade would 3 

be at a point of the elevated portion of the retained area.  4 

Largely because if we look at the -- of the site, you would find 5 

that it reflects what's closest to what was natural grade 6 

barring the excavation that was necessitated by the need to meet 7 

the parking requirement. 8 

  MS. BROWN:  And using your point of measurement 9 

just above the retained portion, do you know how high that 10 

structure, that building is? 11 

  MR. BELLO:  It'll be clearly less than 40 feet.  12 

And I think the measurement was about 36.5 to the ceiling of the 13 

top story, and less than 40 to the highest point of the roof. 14 

  MS. BROWN:  Do the zoning regulations indicate at 15 

any point that the front of the building must be on a continuous 16 

plane? 17 

  MR. BELLO:  No, it does not. 18 

  MS. BROWN:  Okay.  Does it make a difference that 19 

there is any recessed portion of any of the front of the 20 

building? 21 

  MR. BELLO:  Well, no ma'am.  The front of a 22 

building is -- it expands the entire width of the building.  And 23 

if one were to traverse the width of the site, clearly when the 24 

recessed portion of the building would be visible from the 25 
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street. 1 

  MS. BROWN:  In issuing the permit, the Office of 2 

Zoning determined that this was a 3 story building, correct? 3 

  MR. BELLO:  That is correct. 4 

  MS. BROWN:  Okay.  And at what point are the 5 

number of -- from what point are the number of stories 6 

calculated for -- counted in this? 7 

  MR. BELLO:  Section 199.1, I believe, allows the 8 

point of measurement to also serve as the point from which you 9 

determine the number of stories. 10 

  MS. BROWN:  And the first story would be in this 11 

case the level which has the bay?  The front door and -- 12 

  MR. BELLO:  Well, yes, that would be the level 13 

above the garage doors. 14 

  MS. BROWN:  Okay.  How is the level below the 15 

first story defined according to zoning regulations? 16 

  MR. BELLO:  The cellar. 17 

  MS. BROWN:  Okay.  A cellar, not a basement? 18 

  MR. BELLO:  With respect to the number of 19 

stories, yes. 20 

  MS. BROWN:  Okay. 21 

  MR. BELLO:  Because, again, the point of 22 

measurement is what determines where you count the number of 23 

stories for purposes of determining the number of stories. 24 

  MS. BROWN:  Okay.  And how is a cellar 25 
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distinguished from a basement? 1 

  MR. BELLO:  A cellar is that floor which has a 2 

height of less than four feet from adjacent -- adjacent grade to 3 

the floor above it. 4 

  MS. BROWN:  And conversely a basement would be 5 

larger than four feet? 6 

  MR. BELLO:  Four feet or more. 7 

  MS. BROWN:  Okay.  If this were a basement, would 8 

it be considered a story? 9 

  MR. BELLO:  Yes, it is. 10 

  MS. BROWN:  Okay.  Does the garage as depicted in 11 

the drawing submitted to the District constitute a story? 12 

  MR. BELLO:  No, it does not. 13 

  MS. BROWN:  Okay.  With respect to the rear yard, 14 

first of all, in the appellant's statement there's an argument 15 

raised with respect to a deck.  To your knowledge -- well, was 16 

there a deck to be constructed according to the plans that were 17 

submitted to you? 18 

  MR. BELLO:  While not reflected on the survey, it 19 

is reflected on the floor plans. 20 

  MS. BROWN:  Okay.  And absent the deck, would the 21 

rear yard in full compliance with the zoning regulation? 22 

  MR. BELLO:  With the deck. 23 

  MS. BROWN:  With or without the deck? 24 

  MR. BELLO:  Yes, it is in compliance. 25 
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  MS. BROWN:  Okay.  If there was a deck in place, 1 

would that have effected compliance at all? 2 

  MR. BELLO:  No, ma'am, it wouldn't effect 3 

compliance. 4 

  MS. BROWN:  Okay.  You indicated that the bay 5 

window which we discussed briefly was, although it extends it's 6 

subject to the flexibility authority of the Zoning 7 

Administrator? 8 

  MR. BELLO:  Because it projects no more than 2.5 9 

feet into the required rear yard. 10 

  MS. BROWN:  Okay. 11 

  MR. BELLO:  And the Zoning Administrator has a 12 

ten percent flexibility authority. 13 

  MS. BROWN:  And when you conduct your review, 14 

your review is based on the plans as submitted, is that not 15 

correct? 16 

  MR. BELLO:  That is correct. 17 

  MS. BROWN:  Do you go out after your plans, after 18 

the construction is complete to verify whether or not the 19 

construction is consistent with the plans? 20 

  MR. BELLO:  That would be the purview of the 21 

construction inspection branch. 22 

  MS. BROWN:  Okay.  With respect to the side yard, 23 

at any point in the drawings that were submitted for review to 24 

the Office of Zoning, did the size yard -- was the side yard 25 
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less than the required eight feet? 1 

  MR. BELLO:  No, ma'am.  The initial wall test 2 

report which was done by a certified surveyor reflecting the 3 

7.97 site setback on one side was eventually revised by the same 4 

surveyor to reflect eight feet. 5 

  MS. BROWN:  I'd like to refer to the document 6 

which I handed up earlier during Mr. Gresham's cross 7 

examination.   8 

  MS. BAILEY:  Mr. Chairman, are you accepting the 9 

wall report into the record?  Have you accepted that into the 10 

record? 11 

  CHAIRMAN GRIFFIS:  We haven't accepted it yet, 12 

and I think we might hear from some folks on that subject. 13 

  MR. DRAUDE:  I would like, if this is the same 14 

one that I got -- 15 

  CHAIRMAN GRIFFIS:  I believe so, yes. 16 

  MR. BROWN:  Apparently there are two documents, 17 

not one. 18 

  CHAIRMAN GRIFFIS:  Two documents.  Not having 19 

seen any of them, I can't help you with that. 20 

  MR. DRAUDE:  Let's try to put them in one at a 21 

time, if we can. 22 

  CHAIRMAN GRIFFIS:  Well, let's get some clarity 23 

first.  Are we talking about two -- 24 

  MS. BROWN:  I'm referring to one document only. 25 
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  CHAIRMAN GRIFFIS:  One document. 1 

  MS. BROWN:  And that is  wall test with a date, 2 

two dates; 4/3/01 and 3/14/01.  The surveyor certification dated 3 

March 23, 2001. 4 

  MR. DRAUDE:  I have some -- 5 

  CHAIRMAN GRIFFIS:  Any objection to that? 6 

  MR. DRAUDE:  I'd like to have some voir dire 7 

questions with this witness regarding the document that we're 8 

talking about. 9 

  Mr. Bello, you can correct me -- 10 

  MR. BELLO:  That is correct. 11 

  MR. DRAUDE:  Do you have that document in front 12 

of you? 13 

  MR. BELLO:  Yes, I do, sir. 14 

  COMMISSIONER MITTEN:  Well, perhaps before you 15 

ask those questions, Mr. Draude, we could understand what the 16 

purpose of submitting it is so that we're sure that everybody's 17 

on the same page. 18 

  MR. DRAUDE:  That's fine.  I'm not intending to 19 

cross examine him about the significance of it until I get to my 20 

cross examination. 21 

  COMMISSIONER MITTEN:  Well, I guess for us to -- 22 

  MR. DRAUDE:  I just want to know whether he is 23 

the person who can put this in evidence. 24 

  COMMISSIONER MITTEN:  Well, I guess for us to 25 
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understand what's the purpose of submitting it in the first 1 

place? 2 

  MS. BROWN:  The purpose of submitting this record 3 

is based on the complete documentation received in the Office of 4 

Zoning, the zoning permit was not only issued but investigated, 5 

rechecked and subsequently it was upheld.   6 

  COMMISSIONER MITTEN:  And these are the kinds of 7 

documents that are routinely relied upon in making judgments in 8 

the Zoning Administrator's office. 9 

  MR. BELLO:  This is a definitive document that 10 

affirms the building survey on the site to be consistent with 11 

what has been approved on the building permit. 12 

  CHAIRMAN GRIFFIS:  And this is a survey that was 13 

done after the stop work order -- 14 

  MR. BELLO:  Exactly.  And this is only done by 15 

surveyors who are certified by the Surveyor's Office to do so. 16 

  CHAIRMAN GRIFFIS:  Yes, I think we understand 17 

that.  Mr. Draude, briefly -- 18 

  MR. DRAUDE:  This is very -- I'm not sure I have 19 

an objection until I ask him these two questions. 20 

  Mr. Bello, you see in that document to the left 21 

of the surveyed lot -- 22 

  CHAIRMAN GRIFFIS:  If I could interrupt.  I mean, 23 

maybe court counsel can help me with this, but I can't -- I 24 

don't think we can go into a cross examination -- 25 
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  MR. DRAUDE:  I'm not -- 1 

  CHAIRMAN GRIFFIS:  -- establish an objection to 2 

the introduction of evidence. 3 

  MR. DRAUDE:  I know what the cross examination 4 

rules are.  This is voir dire.  There is some writing on this 5 

document, and I'm going to ask him who put the writing on there. 6 

 And if he doesn't know, then I don't think you can put this 7 

document in through Mr. Bello.  And I'm not going to ask him the 8 

significance of it, I'm simply going to ask him who put the 9 

writing, which appears to be in two different pens, on this 10 

survey. 11 

  The handwritten notes put on a survey.  It's not 12 

part of the survey. 13 

  CHAIRMAN GRIFFIS:  Okay.  Go ahead. 14 

  MR. DRAUDE:  And that's all I want to know, 15 

whether you know. 16 

  MR. BELLO:  If you're referring to the 17 

handwriting reflected in the lot area and calculations, that 18 

would be my handwriting. 19 

  MR. DRAUDE:  And to the right of the lot there 20 

are a series of numbers. 21 

  MR. BELLO:  Those are mine also. 22 

  MR. DRAUDE:  Okay.  And below that is an existed 23 

prior to 1958? 24 

  MR. BELLO:  Those are mine. 25 
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  MR. DRAUDE:  All right.  Then I don't have any 1 

objection to putting it in. 2 

  CHAIRMAN GRIFFIS:  Thank you. 3 

  We're ready to proceed. 4 

  MS. BROWN:  Mr. Bello, can you identify the 5 

document that's in front of you? 6 

  MR. BELLO:  This is the wall test report that's 7 

mandatorily ordered by the Surveyor's Office as a check of 8 

balance to affirm that construction is proceeding consistent 9 

with approved plans. 10 

  MS. BROWN:  Okay.  And I note on that document -- 11 

first of all, that document is kept in the ordinary course of 12 

the Office of Zoning's official files? 13 

  MR. BELLO:  And the Surveyor's Office, that's 14 

correct. 15 

  MS. BROWN:  I note that on the far left -- as you 16 

look at the document on the far left there is a number 7.97 17 

which has a strikeout and a second number placed in there.  Can 18 

you explain to me if you know that is? 19 

  MR. BELLO:  In the course of responding to 20 

consistent complaints, I insisted on Mr. Wahabi obtaining a wall 21 

test report in order to deal with some of the issues of 22 

complaints with respect to side yard setbacks and rear yard 23 

setbacks in order to affirm compliance with the regulations. 24 

  These notes depict, the ones in my handwriting, 25 
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depict some of the exercises I'm going through in order to 1 

ensure (1) compliance with percentage of allowed occupancy 2 

limitation and what not.  But the survey numbers are those of 3 

the certified surveyor.   4 

  The initial wall test report that came in reflect 5 

there's a 7.97 side yard setback on the survey.  And at that 6 

point I advised Mr. Wahabi that since eight feet was the 7 

requirement, and since 8 feet what was reflected on his approved 8 

plan, that it would be necessary for him to either pursue 9 

applying for the flexibility authority of the Zoning 10 

Administration if this is going to be the side yard setback or 11 

pursue an appeal. 12 

  At that point Mr. Wahabi expressed confidence 13 

that the survey may be off a few inches, which is not unusual, 14 

and ordered and paid for a second survey by the same surveyor.  15 

An at this point the surveyor came in with the 8.03 number. 16 

  I believe that the explanation for that is 17 

handwritten by the surveyor at the right hand corner of the 18 

survey, which pretty much tells us the difference and the basis 19 

for the difference in those measurements. 20 

  MS. BROWN:  Okay.  Mr. Bello, would it be fair to 21 

say that the Office of Zoning and zoning Administrator took an 22 

additional step to ensure full compliance with the zoning 23 

regulations in this case? 24 

  MR. BELLO:  Yes, ma'am.   25 
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  MS. BROWN:  Nothing further. 1 

  CHAIRMAN GRIFFIS:  Do we have an exhibit number 2 

on that yet?  On the wall test. 3 

  MS. BAILEY:  Mr. Chairman? 4 

  CHAIRMAN GRIFFIS:  Yes. 5 

  MS. BAILEY:  You have the file in front of you, 6 

can you tell me what the next exhibit number would be? 7 

  CHAIRMAN GRIFFIS:  That would make it my 8 

responsibility.  9 

  COMMISSIONER MITTEN:  It's 25. 10 

  MS. BAILEY:  It'll be Exhibit 25. 11 

  CHAIRMAN GRIFFIS:  Please? 12 

  COMMISSIONER MITTEN:  I had a couple of questions 13 

to ask of Mr. Bello. 14 

  MR. BELLO:  Yes, ma'am. 15 

  COMMISSIONER MITTEN:  Can you show us where the 16 

ceiling of the top story of the building is on A-3? 17 

  Mr. Bello, could you take the portable mike, it 18 

actually works if you turn it on. 19 

  MR. BELLO:  Thank you. 20 

  The ceiling of the top story will be that line. 21 

  COMMISSIONER MITTEN:  That line is somewhat 22 

different than what's shown on our version of A-3, because the 23 

line that we have goes through that window, not above that 24 

window.  So, can you maybe tell me the date on that A-3, so I'm 25 
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sure we're looking at the same drawing? 1 

  MR. BELLO:  This has 10/15/01, but if I may add, 2 

the clear cut evidence of our review is actually to ascertain 3 

whether the height limit is being met as a function of the point 4 

of measurement.  And whether that height is breached. 5 

  The ceiling of the top story is in the course of 6 

a review, you determine that the highest point of the structure 7 

from the point of measurement is significantly less than 40 8 

feet.  I think that the ceiling of the top story it not terrible 9 

relevant. 10 

  It is relevant whether there's a question as to 11 

whether that height limit can be complied with. 12 

  COMMISSIONER MITTEN:  Well, given that that's an 13 

issue in this case, that's why I was asking.  It's just -- it's 14 

just as a guide to us so that we would have a full understanding 15 

of the points of measurement both at the bottom and at the top. 16 

  MR. BELLO:  Correct. 17 

  COMMISSIONER MITTEN:  And given that that's not 18 

shown on A-3, that's why I was inquiring as to where that line 19 

was. 20 

  Now I have a concern that's not your problem, 21 

about why we're being shown plans that have a different date 22 

than were indicated -- are indicated to us to be the permit set. 23 

 So we'll have to resolve that in a moment.  24 

  MR. BELLO:  Well, perhaps a more appropriate 25 
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answer then would be that based on the plans that I reviewed at 1 

the time that I reviewed, that I believe that the ceiling of the 2 

story complied with the regulations. 3 

  COMMISSIONER MITTEN:  Okay.  But given that we 4 

don't have that up on a board, you can't actually point to that 5 

on the permit set for us?  Oh, that's the permit set.  Okay. 6 

  So maybe show us there. 7 

  CHAIRMAN GRIFFIS:  Can I just interrupt. 8 

  Where is that second A-3 from?  Who brought that? 9 

  MR. BROWN:  That's our A-3. 10 

  CHAIRMAN GRIFFIS:  That's your A-3? 11 

  MR. BROWN:  That's our A-3.  Which is not the 12 

permit drawing, it's the as-built. 13 

  MS. BROWN:  Okay.  Just for the record, Mr. Bello 14 

reviewed what has been submitted by Mr. Grinstead. 15 

  CHAIRMAN GRIFFIS:  Right.  Which I just want to 16 

bring clarification to the members is that I think that is the 17 

small set that we have in front of us. 18 

  COMMISSIONER MITTEN:  Right. 19 

  CHAIRMAN GRIFFIS:  Which is the problem with what 20 

we're seeing.  And I think when we look at the other A-3, you'll 21 

see there are areas that are bubbled indicating revision to 22 

plans depending on when revisions were made, and there are 23 

several on those elevations. 24 

  COMMISSIONER MITTEN:  Okay.  Well, let's plow 25 
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through with this, since it's the permit that's at issue and 1 

this is the permit set.  So on that drawing, Mr. Bello, where's 2 

the ceiling of the top story? 3 

  MR. BELLO:  That'll be right there. 4 

  COMMISSIONER MITTEN:  So the ceiling of the top 5 

story goes through that circular window? 6 

  MR. BELLO:  That is correct. 7 

  COMMISSIONER MITTEN:  Okay.  I understood you to 8 

say that the projection of the bay into the rear yard was no 9 

more than 2? feet.   10 

  MR. BELLO:  That's correct, ma'am. 11 

  COMMISSIONER MITTEN:  When I look at the 12 

drawings, that's not dimensioned on the drawings.  And when I 13 

scale it, it scales more than 2? feet when I scale it.  So, can 14 

you tell me how you determined that the projection was no more 15 

than 2? feet? 16 

  MR. BELLO:  More than likely, I scaled it. 17 

  COMMISSIONER MITTEN:  Okay.  So we just have a 18 

difference of opinion about -- or a difference of skill level in 19 

applying the scale. 20 

  Can you tell us why on the wall check report the 21 

bay is not shown? 22 

  MR. BELLO:  Probably because it has no 23 

foundation. 24 

  COMMISSIONER MITTEN:  What's the purpose of the 25 
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wall test report?  Is it meant to be a guide for establishing 1 

the measurements of the side yards and the rear yards? 2 

  MR. BELLO:  Specifically, yes.  But it also sets 3 

the points where he set the foundation and the footings of a 4 

building with respect to construction codes. 5 

  COMMISSIONER MITTEN:  Well, if we were to want to 6 

-- since the wall test report is supposed to be sort of the 7 

final say or the final determination about whether or not the 8 

building is being constructed in compliance with the plans and, 9 

therefore, in compliance with the zoning ordinance, should not 10 

the bay be shown because it's relevant to the measurement of the 11 

rear yard? 12 

  MR. BELLO:  Well, what's shown on the bay is 13 

controlled by construction codes and not zoning codes.  It is 14 

but one tool that is employed in ensuring that setback 15 

limitations are met in addition to the approved set of plans. 16 

  COMMISSIONER MITTEN:  Okay. 17 

  ZONING ADMINISTRATOR JOHNSON:  So to answer the 18 

question more directly, no, it doesn't necessarily have to show 19 

that. 20 

  COMMISSIONER MITTEN:  So just for our reference 21 

in this case and future cases, the wall test report really 22 

should not be the only thing we look at in determining side 23 

yard, rear yard compliance, is that correct? 24 

  MR. BELLO:  And it is not. 25 
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  COMMISSIONER MITTEN:  Okay. 1 

  MR. BELLO:  Yes. 2 

  COMMISSIONER MITTEN:  If you could just explain 3 

the reconciliation of two things for me. 4 

  MR. BELLO:  Yes. 5 

  COMMISSIONER MITTEN:  In 401.2, which is where 6 

there's an exception provided for folks that don't have lots 7 

that meet the minimum size and they can get an exception if 8 

they're within 80 percent of that minimum measurement, and at 9 

the end of that section it says "provided that the structure 10 

shall comply with all other provisions of this title."  That's 11 

one point. 12 

  Then the other point is is that the ability of 13 

the bay to project into the rear yard up to ten percent is a 14 

deviation from the standard.  So how do you reconcile 401.2 and 15 

its requirement for a nonconforming lot within the 80 percent of 16 

the minimum, how you reconcile that as requiring full compliance 17 

with the standards and then having a deviation from the rear 18 

yard? 19 

  MR. BELLO:  Well, I believe that an amendment 20 

which grants the Zoning Administrator an administrative 21 

authority to apply flexibility implies compliance because that 22 

authority is hinged on an administrative authority and not 23 

subject to one that requires an appeal. So I think it's 24 

consistent with that. 25 
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  COMMISSIONER MITTEN:  And you don't think there's 1 

any special consideration that should be given in invoking that 2 

flexibility when a lot doesn't meet the minimum size 3 

requirements? 4 

  MR. BELLO:  That would still fall under the 5 

discretion of the Zoning Administrator, I believe. 6 

  COMMISSIONER MITTEN:  Okay.  Thank you. 7 

  I don't have any more questions. 8 

  BOARD MEMBER LEVY: Just a few questions. 9 

  Mr. Bello? 10 

  MR. BELLO:  Yes, sir. 11 

  BOARD MEMBER LEVY:  I believe you indicated that 12 

when you reviewed the permit set of drawings, and you also 13 

indicated that you thought that the plans met the rear yard 14 

requirement, you were including the rear deck.  Why don't you 15 

explain that to me, please? 16 

  MR. BELLO:  Sure.  Section 2503.2 allows any 17 

structure which is not a building, and a deck is a structure, 18 

that is not more than 4 feet from grade to project or occupy any 19 

required yard.  While this section seems to imply that a deck 20 

can occupy any required yard a 100 percent, one has to go back 21 

to the definition of yard in section 1999.1.  And if you look at 22 

that section, the definition clearly limits that encroachment to 23 

no more than 50 percent of what's required.  And this deck does 24 

not count in -- is more than 12? feet from the rear property lot 25 
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line and does not count in the percentage of lot occupancy 1 

because the percentage of lot occupancy does not include a 2 

structure that's at or below the first floor level, and that's 3 

less than 4 feet over grade. 4 

  BOARD MEMBER LEVY:  And I guess -- I mean, could 5 

you tell me how high that is above grade?  I'm having trouble 6 

telling. 7 

  MR. BELLO:  It is literally on grade, no more 8 

than a foot.  If we're able to view the rear elevation of the -- 9 

  BOARD MEMBER LEVY:  I'm looking at sheet A-4.   10 

  MR. BELLO:  If you look at the deck where it says 11 

wood stairs to deck, the elevation of the deck is at or below 12 

the first floor level and it's clearly less than four feet from 13 

finished grade. 14 

  BOARD MEMBER LEVY:  I see where it's at or below 15 

the first floor level, but I don't see where it's clearly less 16 

than four feet above finished grade.  I see six steps or seven 17 

steps leading up to it. 18 

  I just -- I guess I don't see a measurement that 19 

makes me comfortable with that. 20 

  MR. BELLO:  Well, the -- 21 

  BOARD MEMBER LEVY:  Or maybe I'm misreading the 22 

grade line. 23 

  MR. BELLO:  Yes, the straight line indicates 24 

finished grade there, and that would be the point of 25 
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measurement.  And I believe if it's scaled off, it should be 1 

less than four feet from that finished grade. 2 

  BOARD MEMBER LEVY:  The heavy line, the heavy 3 

solid line, yes, that would be the finished grade? 4 

  MR. BELLO:  That's correct, sir. 5 

  BOARD MEMBER LEVY:  Okay.  Let me ask a different 6 

question. 7 

  MR. BELLO:  Yes, sir. 8 

  BOARD MEMBER LEVY:  Regarding, I believe it was 9 

Mr. Grinstead who spoke of -- or it may have been his architect, 10 

who spoke of a porch that's on the wing, in front of the wing on 11 

the right side of the elevation. 12 

  MR. BELLO:  Yes. 13 

  BOARD MEMBER LEVY:  And what I'm wondering is how 14 

that wing relates to the side yard measurement, as it's not 15 

shown on the plan drawing that was reviewed? 16 

  MR. BELLO:  Well, the survey of the site and the 17 

building survey does not reflect the existence of a porch.  But 18 

I think that a parallel line which indicates the setback line, 19 

which is drawn on the porch, may indicate a slight projection 20 

into the side yard setback.  But there's no indication that that 21 

would not be covered under the same flexibility authority from 22 

the side yard, if it fact it does project beyond that line. 23 

  BOARD MEMBER LEVY:  Okay.  Thanks. 24 

  CHAIRMAN GRIFFIS:  Ms. Renshaw? 25 
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  VICE-CHAIRPERSON RENSHAW:  Yes.  Mr. Chairman, a 1 

few questions for Mr. Bello or Mr. Johnson, as the case may be. 2 

  First of all, if you -- Mr. Bello, if you were 3 

just a newcomer to the area and you were walking by the property 4 

and you had an option to look all around the property, would the 5 

front of the property as from Chesapeake Street look the same as 6 

the back of the property looking at the structure, I mean?  I'm 7 

not talking about the lawn. 8 

  MR. BELLO:  Looking at the structure? 9 

  VICE-CHAIRPERSON RENSHAW:  At the structure.  10 

Does the front look like the back? 11 

  MR. BELLO:  Well, probably not from a pedestrian 12 

standpoint.  There, obviously, is a significant change in 13 

elevation from the middle of Chesapeake Street to the rear of 14 

this property, which engenders a different scale of sight, if 15 

you will. 16 

  VICE-CHAIRPERSON RENSHAW:  Uh-huh.  How do you 17 

define wing?  I looked at 199 and I can't find a definition for 18 

wing.  So we have to go to Webster's Dictionary.  But how would 19 

you define wing? 20 

  MR. BELLO:  I'll probably have to rely on the 21 

English dictionary, too.  But I think the word is used 22 

descriptively here to describe a recessed portion of the front 23 

of this building. 24 

  VICE-CHAIRPERSON RENSHAW:  Okay.  All right.  25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 239 

Because Mr. Gresham used the word wing in his testimony as 1 

defining the recessed portion of the house, which is in the back 2 

-- more in the back because it sets, as I understand it, 32 feet 3 

back. 4 

  MR. BELLO:  Uh-huh.   5 

  VICE-CHAIRPERSON RENSHAW:  So more in the back 6 

than in the front.  And I am just trying to understand why you 7 

are still maintaining that the wing, as we see it recessed back 8 

32 feet, is still measured as part of the front? 9 

  ZONING ADMINISTRATOR JOHNSON:  If I might? 10 

  VICE-CHAIRPERSON RENSHAW:  Mr. Johnson. 11 

  ZONING ADMINISTRATOR JOHNSON:  Thank you, Mrs. 12 

Renshaw. 13 

  That's because as some people referenced as a 14 

wing, purely and clearly faces the front.  If you're standing -- 15 

if you stand anywhere in the Chesapeake area in the enclave 16 

there, you will clearly see that it is in the front of the 17 

property, the front of the building.   18 

  So what, again, if someone is calling a wing, 19 

well, you know they can call it whatever they want.  The fact of 20 

the matter is that we make the determination and it is in front 21 

of the street.  So that's why we hold steadfast to that 22 

position, because that's what it is. 23 

  VICE-CHAIRPERSON RENSHAW:  Even though the wing 24 

as we think of it is more associated with the back of the house 25 
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than with the front of the house?  Because visually from the 1 

back you can see the full expanse of the house. 2 

  ZONING ADMINISTRATOR JOHNSON:  I would concur 3 

with Mr. Bello's assessment, and that is (1) it depends on where 4 

you are.  For example, if you're at the front of the property, 5 

it clearly goes up slope.  If you're looking from the backside 6 

of the property, and then it depends on what property that 7 

you're on because there are several properties that abut the 8 

back or the rear yard of the property.  So, again, it would 9 

depend on where you looked at it from, but clearly you would 10 

see, as Mr. Bello conveyed earlier, it does look different than 11 

the front.  But clearly I think the key point that has to be 12 

emphasized is, is whatever you want to call it, a wing, it is 13 

still facing the front and thus, is to be considered a front of 14 

the property. 15 

  VICE-CHAIRPERSON RENSHAW:  Just because it is 16 

facing front, but you said the front is where your perspective 17 

is; in other words, where you're standing.  So I could be 18 

standing in Chesapeake Street looking at that and from, as the 19 

pictures have shown us, we could not see the wing or that part 20 

of it and just assume that where the line has been on one of 21 

these drawings that's no longer up is the front of the building, 22 

the reduced front?  You understand what I mean? 23 

  ZONING ADMINISTRATOR JOHNSON:  Well, to answer -- 24 

I understand what you're saying.  And to answer that question, 25 
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yes, but then I would simply encourage anyone to stand in front, 1 

at least stand in the middle of the property; then you could get 2 

a clearer picture of what the front really entails. 3 

  Now, using the scenario that you use, yes, if I 4 

stood in front but stood on the far northwest end of it, and 5 

thus had a slanted view, I would not be able to see the entire 6 

front.  Just as if I stood on the opposite corner and looked the 7 

other way, I would not be able to see. 8 

  So, again, we would encourage to get a truer 9 

picture of the front, one would have to stand in the middle. 10 

  VICE-CHAIRPERSON RENSHAW:  Is it in the building 11 

code that it is more defined as to what a front is versus a wing 12 

of a building?  I'm not just trying to tie this down a little 13 

bit better.  Because it seems to be a little bit, what should we 14 

say, your definition.  The way you have operated this is how it 15 

is defined.  Am I correct? 16 

  ZONING ADMINISTRATOR JOHNSON:  I'm going to defer 17 

that question to Mr. Bello, if I may. 18 

  VICE-CHAIRPERSON RENSHAW:  Mr. Bello, please. 19 

  MR. BELLO:  Thank you. I think that the point of 20 

the exercise is that for the entire span of the width of the lot 21 

that if you stand at any point of the front of the lot, that 22 

you'll be able to view that portion of this building including 23 

the wing section of it from the street.  And I think that's 24 

consistent with the definition that corp counsel has entered 25 
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into testimony derived from the English dictionary, unabridged 1 

English dictionary. 2 

  VICE-CHAIRPERSON RENSHAW:  Okay.  All right. 3 

  I just have a second question on this natural 4 

topography.  I believe Mr. Gresham was asked about that, and did 5 

he know that the regulations allow a garage to be excavated to 6 

accommodate the D.C. laws regarding off street parking, am I 7 

correct?  So I would like to know in the excavation for the 8 

garage of this building did you -- what was the natural 9 

topography, first off?  Can you explain what that was?  Was it 10 

flat or was it an embankment?  Did you excavate down?  I would 11 

like to know. 12 

  MR. DRAUDE:  Before we do this, can we identify 13 

this drawing, at least, by title and date or something? 14 

  CHAIRMAN GRIFFIS:  I do not believe this was 15 

submitted into the record. 16 

  MS. PRUITT:  It's not in the record.  Do you have 17 

an extra copy to be submitted? 18 

  Mr. Chair, I would suggest we could label this 19 

Exhibit 26. 20 

  CHAIRMAN GRIFFIS:  26 will be the large 2436 plan 21 

that's on the board which is -- 22 

  MS. PRUITT:  Has grading. 23 

  CHAIRMAN GRIFFIS:  Yes. 24 

  MS. PRUITT:  That'll be the difference. 25 
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  CHAIRMAN GRIFFIS:  A topographic site plan.  I 1 

think it has some trees, too. 2 

  I'm sorry, go ahead. 3 

  MR. BELLO:  The change in grade from the center 4 

of Chesapeake Street to the point of measurement the height of 5 

approximately -- let's see-- for 10 feet.  And from the property 6 

line anywhere from 6 feet to 4 feet from that -- and the point 7 

of the exercise is whether natural grade was significantly 8 

altered here for a specific purpose. 9 

  I'm surprised to say that if the applicant did 10 

not have a parking requirement to meet, that they'd be able to 11 

build the retaining wall across the site and build from an 12 

elevative portion of the site the way it is and the measurement 13 

would still be able to be taken from the finished grade at that 14 

point. 15 

  The property is not divided by any alleys or the 16 

parking requirement could not have been met by access in the 17 

rear of the property so that the essence of the excavation is 18 

singularly to comply with the parking requirements by providing 19 

an indoor garage.  You cannot met a parking requirement by 20 

providing it in the front of the yard, in the resident district. 21 

 So naturally it must lead to a garage.  And clearly the 22 

excavation was not done here to gain undue advantage, but to 23 

meet the requirement. 24 

  VICE-CHAIRPERSON RENSHAW:  All right.  Thank you. 25 
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  COMMISSIONER MITTEN:  Could I just, for the 1 

ultimate in clarity. 2 

  What is the parking requirement for the dwelling? 3 

  MR. BELLO:  It's one parking space. 4 

  COMMISSIONER MITTEN:  And this garage has the 5 

capacity of how many vehicles? 6 

  MR. BELLO:  Two. 7 

  COMMISSIONER MITTEN:  Thank you. 8 

  CHAIRMAN GRIFFIS:  If I could ask you just to 9 

refer to A-3 again, talking about the ceiling.  There is a line 10 

that's indicated as the top ceiling height on the drawing's 11 

elevations.  Mr. Levy brought your attention to it. 12 

  Looking at then referencing and what we have in 13 

terms of A drawings, are in fact, if I'm reading them correctly, 14 

reflected ceiling plans so they're full floor plans, but I'm 15 

looking at the attic on A-2.2.  I'm seeing dashed lines, my 16 

point being twofold.  On the elevation the ceiling line cutting 17 

straight through a window would perhaps not make sense, except 18 

that if you look at and compare from the attic plan RCP and the 19 

evaluation itself.  It's my interpretation that that is, in 20 

fact, following one of the trusses that is gaining height, so 21 

that actually is not a cut through window. 22 

  My question to you would be then how do you 23 

establish for the height the ceiling in that area if, in fact, 24 

you have partial areas of the ceiling that would follow the 25 
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trusses, or whatever the framing members would be on that level? 1 

  MR. BELLO:  Well, ultimately the objective in 2 

this exercise using the point of measurement that's allowed by 3 

the regulations is to verify whether there's compliance with 4 

respect to height and totality as measured to the ceiling of the 5 

top story.  So you apply the most restrictive interpretation and 6 

not necessarily go with the height of the ceiling indicated by 7 

the applicant and reference whether there's compliance with the 8 

height limitation. 9 

  CHAIRMAN GRIFFIS:  But what would be the most 10 

restrictive height then, if that's what you're comparing? 11 

  MR. BELLO:  Well, from the point of measurement 12 

to the highest point of the roof, it is under 40 feet. 13 

  CHAIRMAN GRIFFIS:  Uh-huh.   14 

  MR. BELLO:  And clearly where you're allowed to 15 

take the height measurement is the ceiling of the top story, 16 

then a gable roof can exceed that height.  So if you go to the 17 

maximum height of the proposed building and it's under 40 feet, 18 

wherever you place the ceiling of the top story, there's going 19 

to be compliance. 20 

  CHAIRMAN GRIFFIS:  I see.  Because of the fact 21 

that you're saying is a gable or some sort of projected ceiling 22 

can exceed it. 23 

  MR. BELLO:  Can exceed it.  Yes, sir. 24 

  CHAIRMAN GRIFFIS:  So that if I'm clear what 25 
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you're saying, then -- and if we're looking at that point, there 1 

may be a level area of ceiling that would establish the ceiling 2 

height in that top floor? 3 

  MR. BELLO:  At some point.  But even if it's 4 

taken to the highest point of the structure, and you have 5 

compliance with 40 feet, then you're in fact in compliance with 6 

the letter of the law. 7 

  CHAIRMAN GRIFFIS:  Yes.  But you started that 8 

sentence with "if."  I'm not sure that would be the case.  9 

Generally speaking I understand that. 10 

  MR. BELLO:  This is applying the worse case 11 

scenario. 12 

  CHAIRMAN GRIFFIS:  Right. 13 

  MR. BELLO:  That, in fact, where you're allowed 14 

to take the height measurement of the ceiling of the top story, 15 

that a roof which does not provide occupiable space can extend 16 

beyond the 40 feet mark.  So if you take the worse case scenario 17 

and measure to the highest point of the structure, which would 18 

be the top most point of the roof, if that's less than 40, then 19 

you're in fact in compliance with the height limitation. 20 

  CHAIRMAN GRIFFIS:  Right.  I don't want to walk 21 

down that road, except for the fact that if you-- looking at 22 

this specific building, if you took to the highest point of the 23 

pitched roof, it would be above 40 feet.  I think that's clear 24 

without me measuring it. 25 
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  MR. BELLO:  Well, it depends on where you apply 1 

the point of measurement. 2 

  CHAIRMAN GRIFFIS:  Well, yes, I'd agree with 3 

that.  Exactly. 4 

  CHAIRMAN GRIFFIS:  But if we take -- I think you 5 

and I might be going down different directions, so just so I can 6 

be clear. 7 

  But if we take the point of measurement of this 8 

building from the point established by the Zoning Administrator, 9 

which would be center on the front elevation, and ran it up and 10 

-- I'm making this point just to clarify what you were saying in 11 

a general aspect.  And ran it up to the pitch -- the highest 12 

point of this roof, clearly it would be above 40 feet.  I mean, 13 

that's just clarification here. 14 

  We are not establishing the building height, to 15 

be even further clear perhaps, establishing the building height 16 

based on that judgment and that measurement.  We're basing it 17 

from a point at which is established in the center of the front 18 

elevation to to the height of the top floor ceiling, correct? 19 

  MR. BELLO:  Correct. 20 

  CHAIRMAN GRIFFIS:  All right.  And all I'm saying 21 

is that I'm looking at -- we have limited drawings.  I don't 22 

have a section -- I'm trying to interpret some of these.  But 23 

the point, in fact, is that there is an established line on the 24 

elevations that indicate the ceiling height; that is what is 25 
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being measured to.  That is probably, and my assumption and my 1 

question to you, that is the line you measured to.  You answered 2 

affirmatively.  And what I'm indicating and walking through the 3 

attic reflected ceiling plans is that we have -- it is apparent 4 

to me, anyway, that we have a condition that the ceiling 5 

pitches.  And my then follow up question to you is your ceiling 6 

height is still based on that line, whether it be an average, 7 

whether it be the consistent, whether it be the flat part of the 8 

ceiling?  Is that correct? 9 

  MR. BELLO:  That is correct, sir. 10 

  CHAIRMAN GRIFFIS:  Okay. 11 

  MR. BELLO:  Because that'll be -- 12 

  CHAIRMAN GRIFFIS:  And is there a formula or a 13 

judgment in terms of dealing with unique situations like this in 14 

terms of different ceiling heights?  Is there a standard 15 

procedure that is done? 16 

  MR. BELLO:   Well, if we govern it on the ceiling 17 

height of the top story is at this window level, then that's 18 

what we measure to. 19 

  CHAIRMAN GRIFFIS:  Right. 20 

  MR. BELLO:  But then, again, you can fall back on 21 

the worst case scenario and go from there.  But from the point 22 

of measurement applied by the Zoning Administrator, it is 23 

doubtful to me that the building is over 40 feet to the pitch of 24 

the roof. 25 
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  CHAIRMAN GRIFFIS:  Okay.  Any other questions?  1 

Okay. 2 

  We're at 5:10 right now.  Board members need to 3 

leave this room by close to 5:30, and within that realm.  I 4 

would suggest, and I would put it out for Board discussion and 5 

then comment that we have cross examination now.  At the 6 

completion of that, we then set a date very quickly to continue 7 

this. 8 

  Board members comments? 9 

  COMMISSIONER MITTEN:  That sounds fine, although 10 

my experience with cross examination is that it sometimes goes 11 

beyond the anticipated time limit.  So, perhaps, just start into 12 

it and see how far we get. 13 

  CHAIRMAN GRIFFIS:  Okay.  And while that's 14 

happening, you get dates.  Is that amenable, acceptable within 15 

great reason? 16 

  MR. BROWN:  There's no opportunity to continue 17 

this evening, 5:30 is our drop dead date? 18 

  CHAIRMAN GRIFFIS:  Yes.  We have two, if not 19 

more, Board members that have obligations they can't get out of 20 

that they need to be in places at 6:00 and after. 21 

  ZONING ADMINISTRATOR JOHNSON:  Speaking for the 22 

Zoning Administrator's office, we're here at your pleasure.  So, 23 

if you want us to stay later, earlier, we're here to accommodate 24 

you as the Board. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 250 

  CHAIRMAN GRIFFIS:  Thank you.  Okay.  Well, we 1 

don't need to delay.  We can start with cross. 2 

  MR. DRAUDE:  I'm going to primarily address my 3 

questions to Mr. Bello, but invite Mr. Johnson to jump in at 4 

anytime. 5 

  Mr. Bello, would you agree that if -- and I'm 6 

asking you to assume that the height measuring point is in front 7 

of the garage doors, that this is a four story building? 8 

  MR. BROWN:  I object, because that's a 9 

hypothetical question that I don't think is relevant to the 10 

inquiry here. It's certainly not relevant to Mr. Bello's 11 

testimony, which was -- 12 

  MS. BAILEY:  Mr. Brown, you need to be on a 13 

microphone. 14 

  MR. BROWN:  Oh, I'm sorry. 15 

  I don't think it's relevant, certainly not 16 

relevant to his direct testimony which had nothing to do with 17 

the hypothetical. Had to do with looking at the plans and how we 18 

applied them, not some speculation.  19 

  MR. DRAUDE:  It's perfectly appropriate to cross 20 

examine an expert witness on the basis of hypotheticals.  And 21 

there's evidence from the appellant that the height point is in 22 

front of the garage doors. There's other evidence, it's 23 

conflicting evidence, and I'm simply trying to find out what is 24 

the significance of each point between the one he uses and the 25 
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one we use.  And I think it's going to be quite clear that both 1 

of the height issues -- that height measuring point is. 2 

  CHAIRMAN GRIFFIS:  Are you looking for 3 

clarification in an actual dimension? 4 

  MR. DRAUDE:  No.  I'm asking for him to just 5 

assume that the height measuring point is in front of the garage 6 

doors.  And if that is the case, is this a 4 story building.  I 7 

mean, I'm not asking him to agree with the premise. 8 

  MS. BROWN:  Mr. Chair, maybe I can clarify this. 9 

 One of the questions that I asked Mr. Bello on direct testimony 10 

with respect to whether this was a cellar or a basement, and the 11 

question was if this had been -- he determined -- he said he 12 

determined this was a cellar by definition. 13 

  CHAIRMAN GRIFFIS:  Right. 14 

  MS. BROWN:  Had it been a basement, it would have 15 

been a four story.  And that may be the short answer to this. 16 

  MR. DRAUDE:  Mr. Bello -- as your counsel's 17 

summary reflect your views on this? 18 

  MR. BELLO:  Yes, sir. 19 

  MR. DRAUDE:  All right.  And would it also be 20 

true that if this garage area was a basement rather than a 21 

cellar, that this would be a more than 40 story -- 40 foot high 22 

building? 23 

  MR. BELLO:  Yes, hypothetically yes. 24 

  MR. DRAUDE:  All right. So the true questions 25 
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determine whether this is a basement or a cellar? 1 

  MR. BELLO:  Well, the true question hinges on 2 

where the point of measurement is -- 3 

  MR. DRAUDE:  Well, that's where I started. 4 

  MR. BELLO:  And that's what determines the number 5 

of stories in a residence district. 6 

  MR. DRAUDE:  All right.  What's the relevance of 7 

the distinction between basement and cellar purposes?  The 8 

number of stories or the height of this building? 9 

  MR. BELLO:  A basement counts as a story and a 10 

cellar does not. 11 

  MR. DRAUDE:  All right.  Does it have any effect 12 

on the height measurement? 13 

  MR. BELLO:  With respect to height measurement in 14 

the residence district as applied in the zoning regulations, 15 

which is consistent with the point of measurement, no. 16 

  MR. DRAUDE:  All right.  Are you familiar with 17 

the fact that the definition of cellar as contained in the 18 

zoning regulations refers to a portion of a story that is less 19 

than four feet above finished grade?  And if you have the zoning 20 

regs there and would like to look, refresh your recollection. 21 

  MR. BELLO:  No.   22 

  MR. DRAUDE:  It's in 199. 23 

  MR. BELLO:  Yes, section 199 does define the 24 

cellar as a portion of a story, the ceiling of which is less 25 
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than four feet above the unfinished grade. 1 

  MR. DRAUDE:  Does it define basement? 2 

  MR. BELLO:  It does.  But let me finish that 3 

point.  I think the relevant definition here is the definition 4 

of story also in the same section.  And I'll paraphrase, because 5 

I don't want to read the entire definition. 6 

  For the purpose of determining the number of 7 

permitted stories, the term story shall not include cellars. 8 

  MR. DRAUDE:  Is there any exclusion for basement? 9 

  MR. BELLO:  Well, again -- 10 

  MR. DRAUDE:  Just looking at the definition you 11 

just read us. 12 

  MR. BELLO:  Well, yes, sir. 13 

  MR. DRAUDE:  Is there an exclusion for basement 14 

in that definition? 15 

  MR. BELLO:  No, the basement is not excluded 16 

because a basement is counted as a story. 17 

  MR. DRAUDE:  Okay.  Is there definition of 18 

basement in section 199? 19 

  MR. BELLO:  Sure.  That portion of a story partly 20 

below grade, the ceiling of which is 4 feet or more above 21 

adjacent finished grade. 22 

  MR. DRAUDE:  All right.  And it also refers to a 23 

portion of the story, isn't that correct? 24 

  MR. BELLO:  That is correct. 25 
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  MR. DRAUDE:  And would you agree that the portion 1 

of the lower -- I'll use the loaded word -- the lower level of 2 

this building occupied by the garages is a basement and not a 3 

cellar? 4 

  MR. BELLO:  That's technically correct. 5 

  MR. DRAUDE:  Okay.  You referred to, I think at 6 

least twice during your testimony, you testified that if you 7 

measured the height of this building to the top of the roof 8 

peak, that that measurement is less than 40 feet? 9 

  MR. BELLO:  Yes, it should be. 10 

  MR. DRAUDE:  Do you recall?  All right. Is that 11 

shown on the drawings anywhere?  Is that dimension shown on the 12 

drawings anywhere? 13 

  MR. BELLO:  It is not, but I have to testify on 14 

the assumption and as a practice that I would have scaled the 15 

proofs of the plans before I signed the application. 16 

  MR. DRAUDE:  Do you know in fact whether you 17 

scaled that dimension? 18 

  MR. BELLO:  I know in fact as a matter of 19 

practice that I did. 20 

  MR. DRAUDE:  Do you know in fact whether you did 21 

that in this case? 22 

  MR. BELLO:  I do it in all instances. 23 

  All right.  Let's look at the site plan and turn 24 

to your testimony regarding the location -- what is the front of 25 
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the building.  And between you and Mr. Johnson, I'm not sure we 1 

got that straight. 2 

  Is it your interpretation of the zoning 3 

regulations that what constitutes the front of the building 4 

depends on the observation of somebody standing in the street 5 

and what they can see from any particular place? 6 

  MR. BELLO:  Well, only as an extension of the 7 

definition of the front of a building consistent with the 8 

unabridged English dictionary. 9 

  MR. DRAUDE:  All right.  Do you have your 10 

unabridged English dictionary with you? 11 

  MS. BROWN:  For the Board's information, we have 12 

copies that were downloaded.  We'd be more than happy to share 13 

them with the Board, if the Board is so inclined. 14 

  CHAIRMAN GRIFFIS:  I think they're here. 15 

  MR. DRAUDE:  This may be more for redirect.  It 16 

has not been placed in evidence at this point, as far as I 17 

recollect, is that correct? 18 

  MS. BROWN:  Not yet. 19 

  MR. DRAUDE:  All right. 20 

  MR. DRAUDE:  Okay.   21 

  CHAIRMAN GRIFFIS:  I'm sorry, I may have missed 22 

some of that.  You're objecting to the submittal of the 23 

Webster's, or what was that? 24 

  MR. DRAUDE:  Well, I object to -- well, I don't 25 
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really object to them submitting whatever it is they have, it 1 

just hasn't been placed in the record yet.  And the witness has 2 

relied on it, and I think it should be placed on the record so 3 

we can see what it says and whether it is, in fact, the 4 

dictionary that the Court of Appeals has approved for use in 5 

such situations.  But be that as it may, let me just clarify 6 

with Mr. Bello. 7 

  Your testimony what constitutes the front of the 8 

building is based on the dictionary definition? 9 

  MR. BELLO:  Well, also consistent with that would 10 

be the judgment of the reviewer.  And in this case clearly the 11 

application is that the front of the building spans the entire 12 

width of the building.  And the entire width of the building, if 13 

you will, includes the winged section of the structure. 14 

  It may also be instructive that the tapering of 15 

the site is probably what necessitated the design, because the 16 

applicant if provided with a square lot, would probably been 17 

allowed to present a square building with one front that's 18 

consistent. 19 

  If one is to rely on your application of what 20 

constitutes the front, then one could make the argument that the 21 

further most point of the building, which would be the retained 22 

area of the building, is that closest to the front property lot 23 

line.  And take the center of that as the measuring point, but 24 

clearly that would not be a definition that's reasonable. 25 
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  MR. DRAUDE:  What is the width of this lot? 1 

  MR. BELLO:  The width of the lot in such a 2 

situation can be determined two ways.  One you can apply an 3 

average of the width of the lot or you could just take the 4 

distance as reflected as the span of the lot, which is 39.2 5 

feet. 6 

  MR. DRAUDE:  All right.  And you were referring 7 

to the survey that was marked as Exhibit 25 in giving that 8 

testimony? 9 

  MR. BELLO:  Would this be the wall test report? 10 

  MR. DRAUDE:  Yes. 11 

  MR. BELLO:  Yes, sir. 12 

  MR. DRAUDE:  All right.  Are you familiar with 13 

section 2522 minor flexibility by a Zoning Administrator's 14 

ruling. I believe you relied on this, and you may be using a set 15 

of regs with different numbering that allows for deviations of 16 

certain percentages from certain requirements? 17 

  MR. BELLO:  Actually, the relevant one here would 18 

be 407.1 19 

  MR. DRAUDE:  Well, you haven't heard my question 20 

yet, so you don't know what the relevant one is.  All right. 21 

  It's true that that one gives the Zoning 22 

Administrator authority to allow deviation into a side yard of 23 

not to exceed the greater of 10 percent or 12 inches, is that 24 

correct? 25 
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  MR. BELLO:  Which section are you referring to? 1 

  MR. DRAUDE:  All right.  2522, minor flexibility 2 

by the Zoning Administrator's ruling.  11 DCMR 2522. 3 

  If you're using the published -- if you're using 4 

the book published by DCMR this is not in it, this is in the 5 

Zoning Administrator's -- Zoning Commission's amendments, text 6 

amendments, case #98-19 issued June 13, 1999. 7 

  Let me go at this a different way.  Forget what I 8 

just asked you. 9 

  I believe it was your testimony that you have not 10 

in fact inspected this project personally since construction 11 

began? 12 

  MR. BELLO:  Personally not, but we have had Mr. 13 

Johnson there personally, a zoning field inspector, a 14 

construction inspector. 15 

  MR. DRAUDE:  All right.  And you testified that 16 

the bay that intrudes into the rear yard was not in the drawings 17 

because it had no foundation, is that -- do I understand that 18 

testimony correctly or -- 19 

  MR. BELLO:  No, sir.  The testimony was that the 20 

bay would not be reflected in the wall test report probably 21 

because it has no foundation. 22 

  MR. DRAUDE:  All right.  Well, let's look back at 23 

the wall test report.  That was entered as Exhibit 25.  And if 24 

you look at that, isn't it true that that shows no dimension 25 
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whatsoever for the rear yard? 1 

  MR. BELLO:  It does not, but the wall test report 2 

is provided in its original form, the scale at which the plat is 3 

drawn.  And so it would have been easily scalable. 4 

  MR. DRAUDE:  All right. It does not show the bay 5 

on the rear of the building? 6 

  MR. BELLO:  As would be expected, yes. 7 

  MR. DRAUDE:  And preparing for your testimony 8 

today, did you review a document that was filed by the owner 9 

responding to Mr. Grinstead's submissions? 10 

  MR. BELLO:  I'm not sure if I understand your 11 

question.  Reviewed what document? 12 

  MR. DRAUDE:  Mr. Wahabi's attorney submitted a 13 

document in this case titled, and I'll show it to you -- 14 

  MR. BELLO:  This one. 15 

  MR. DRAUDE:  I just want to know whether you've 16 

seen this before, and if you haven't, we'll go on to something 17 

else? 18 

  MR. BELLO:  Not until in this room. 19 

  MR. DRAUDE:  All right.  You did not review that 20 

during your testimony? 21 

  MR. BELLO:  Absolutely not. 22 

  MR. DRAUDE:  Okay.  When you were referring to 23 

that deck, you stated that you believed that it was no more than 24 

a foot above the finished grade, and therefore was an authorized 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 260 

intrusion into the rear yard.  But isn't it true that you can't 1 

see that in the drawings that it's not dimensioned on the permit 2 

drawings?  I believe you went through this with one of the Board 3 

members, do you recall that testimony? 4 

  MR. BELLO:  Well, I believe my testimony was that 5 

the relevant cut off point was four feet or more from grade.  6 

And that it can be easily substantiated by scaling the drawings 7 

that the deck is going to be less than four feet from grade. 8 

  MR. DRAUDE:  Do you have a scale with you? 9 

  MR. BELLO:  I'm afraid not, sir.  But this would 10 

be an exercise that I would have conducted in the course of a 11 

review of the application. 12 

  MR. DRAUDE:  Well, I'm going to ask you to do it 13 

again.  I guess we could put it up here so the Board can see it. 14 

  CHAIRMAN GRIFFIS:  Excuse me.  Let me see what 15 

this s? 16 

  MR. DRAUDE:  This is sheet A-4.  Titled rear 17 

elevation.  And I would like you to point out to the Board the 18 

finished grade line and the height of the deck. 19 

  First point those two lines out and then I'd like 20 

you to scale them. 21 

  MR. BELLO:  Well, here's the finished grade.  22 

Here's the deck.  And here's the scale. 23 

  MR. DRAUDE:  And what is -- 24 

  MR. BELLO:  It's in quarter scale. 25 
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  MR. DRAUDE:  What does it scale to? 1 

  MR. BELLO:  Finished grade and you can look at 2 

the four feet mark, it's clearly above the top level of the 3 

deck. 4 

  MR. DRAUDE:  All right.   5 

  CHAIRMAN GRIFFIS:  Could I inquire how much 6 

longer you might anticipate?  We are after the 5:30 mark. 7 

  MR. DRAUDE:  I think it's at least 15 or 20 8 

minutes.  I don't want to, you know -- this may seem counter 9 

intuitive to the Board of members, but at least for myself when 10 

given time to think about the cross examination in a clear 11 

length, the line gets shorter, not longer. 12 

  CHAIRMAN GRIFFIS:  Then may I interrupt you here 13 

and let's talk about dates and what we're anticipating for this. 14 

  MS. PRUITT:  Actually, we have only one date 15 

available this year, which would be December 18th, first one in 16 

the afternoon. 17 

  CHAIRMAN GRIFFIS:  Wow. 18 

  MS. PRUITT:  Yes, you have an extremely ambitious 19 

schedule. 20 

  MR. BROWN:  I mean that imposes a real hardship 21 

on everybody, but quite frankly my client in this process.  22 

December -- 23 

  MS. PRUITT:  18th. 24 

  MR. BROWN:  18th. 25 
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  MS. PRUITT:  The same day as BP AMECO. 1 

  MR. BROWN:  But, again, I would almost beg the 2 

Board that that's -- that's over two months from now.  I'd like 3 

to see if we could get on -- I mean, can you just walk me 4 

through the morning of November 6th? 5 

  MS. PRUITT:  November 6th. 6 

  MR. BROWN:  Yes. I mean, we don't need to go 7 

through all the cases, more of an added than the three we're 8 

looking at? 9 

  MS. PRUITT:  Yes.  Well, you have one that will 10 

be today, and then there's -- I believe there's two cases that 11 

Jerry has added that don't -- that aren't reflected on here. 12 

  MS. BROWN:  Mr. Chair? 13 

  CHAIRMAN GRIFFIS:  Yes. 14 

  MS. BROWN:  Just an inquiry.  If in fact this has 15 

to be carried over for approximately two months, does the Board 16 

have before it enough testimony upon which to reach a decision 17 

on Mr. Brown's timeliness issue?  Because that may dispense of 18 

this matter. 19 

  CHAIRMAN GRIFFIS:  Yes, I know.  I'm not sure I 20 

can speak for the whole Board to see whether we've had enough 21 

information. 22 

  I think we might.  I'm not sure how would we 23 

handle that in terms of -- 24 

  COMMISSIONER MITTEN:  Well, what we might do is 25 
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add that to a decision meeting. 1 

  CHAIRMAN GRIFFIS:  Yes. 2 

  COMMISSIONER MITTEN:  And that exclusively.  And 3 

then have a date that we select tonight that is a backup if we 4 

find that we have jurisdiction and choose to continue. 5 

  CHAIRMAN GRIFFIS:  Is that appropriate to 6 

basically separate that out; have a decision making on those 7 

issues? 8 

  MS. SANSONE:  Mr. Chairman, I believe it would 9 

be, because Mr. Brown was prepared to go forward with the motion 10 

to dismiss, or the request to dismiss the case today.  But 11 

perhaps he would confirm that he's -- I mean, it's his motion, 12 

so -- 13 

  CHAIRMAN GRIFFIS:  Right. The next question would 14 

be whether you presented your entire testimony based on those? 15 

  MR. BROWN:  I think we haven't presented our 16 

testimony -- 17 

  CHAIRMAN GRIFFIS:  Right. 18 

  MR. BROWN:  -- but quite frankly, as I said 19 

earlier, accepting Mr. Grinstead at his word that I think it 20 

gives you the full flavor of the timing issues.  They're not -- 21 

we're not talking a close call.  I mean, it's eight months we're 22 

talking about. 23 

  CHAIRMAN GRIFFIS:  Right. 24 

  MR. BROWN:  So I'd be comfortable having that 25 
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matter decided as a preliminary matter at the next public 1 

meeting and then proceed accordingly. 2 

  ZONING ADMINISTRATOR JOHNSON:  Mr. Chair? 3 

  CHAIRMAN GRIFFIS:  Yes, Mr. Johnson. 4 

  ZONING ADMINISTRATOR JOHNSON:  In light of the 5 

consideration for extended time, it's probably appropriate that 6 

I share with the Board at this time that I have submitted my 7 

resignation effective on Friday, November the 2nd.  And 8 

personally I would not choose to leave my predecessor -- I 9 

should say my successor and definitely not my assistant, Mr. 10 

Bello, to carry on in light that I would no longer be able to 11 

assist --  12 

  CHAIRMAN GRIFFIS:  Well, I appreciate that.  And 13 

we'll have an opportunity, perhaps, for formal statements on 14 

that statement.  But we are going to go check another date, 15 

because I think that is important. 16 

  November 2nd you indicated was that date, correct? 17 

  ZONING ADMINISTRATOR JOHNSON:  That is correct, 18 

sir. 19 

  CHAIRMAN GRIFFIS:  How's Saturday morning look? 20 

  MR. DRAUDE:  Mr. Chair, while you're considering 21 

that, if you did choose to take up the timeliness issue in a 22 

separate decision meeting, we would like to have the opportunity 23 

to submit a brief on that issue before that meeting. 24 

  CHAIRMAN GRIFFIS:  I think that's absolutely 25 
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appropriate.  We will probably get to those specifics. 1 

  MR. BROWN:  Mr. Chair, just -- our architect of 2 

record, Mr. Lazard, we lose him on October 29th through November 3 

12th.  And he is one of our witnesses. 4 

  CHAIRMAN GRIFFIS:  So that open up October 23rd. 5 

  CHAIRMAN GRIFFIS:  Is everybody okay with that?  6 

Okay.  It looks like we have October 23rd in the afternoon. It 7 

will be the third case on the hearing schedule, and we will be 8 

prepared to finish it that day within rational reason in terms 9 

of time.  The two cases that we are squeezing in with this are -10 

- appear to be fairly complicated, if not lengthy. 11 

  So we will put that to everybody and keep that in 12 

mind that, of course, as expeditious and distinct as we can be. 13 

 But we will look forward to doing that.  And I must say, that 14 

this is a great burden by the Board, and I appreciate everyone's 15 

support in doing that to be there and to squeeze it in so soon. 16 

  So, in that respect I would say that we just 17 

continue the case.  I will not separate the two issues, and we 18 

will continue on and finalize this, hopefully, on the 23rd. 19 

  MS. PRUITT:  And just for clarification, Mr. 20 

Chair, we start up -- we will start with Mr. Draude's 21 

continuation of cross examination. 22 

  CHAIRMAN GRIFFIS:  Correct.  Great.   23 

  Thank you very much. 24 

  Anything else for me to pick up briefly?  Very 25 
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good. 1 

  Thank you.  This adjourns the afternoon session 2 

of October 16th. 3 

  (Whereupon, the appeal of Darrel J. Grinstead was 4 

adjourned at 5:40 p.m., to reconvene on October 23, 2001.) 5 
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